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Ue Se Circuit Courte Southern District of New York. 


New York Phonograph Company 
In Equitye 
versus Noe 7719 
Thomas Ae Edisony 

Edison Phonograph Company 
Edison Phonograph Works and 


) 
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) 
) 
) 
National Phonograph Company ) 


Various papers concerning the substitution of the solicitor 
of record 
Order and notice of settlement 


Copied from originals 
in the case files at 
the National Archives 
Regional Center at 
Bayonne, Ne de 
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Please take not® si that Fe cecccearenvan aes 
of which the within is a... ¥y, was this day dui 
enwred iu the office « 44, Clerk of # 
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_ OF NEW YORK. 
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| THOMAS A. EDISON, THE EDISON PHONOGRAPH 


UNITED STATES CIRCUIT COURT, 
Southern District of New *ork. 


a nll 


ae aa han 


COMPANY, THE EDISON PHONOGRAPH WORKS 
and the NATIONAL PHONOGRAPH COMPANY, | 
Defendanta. 


-— -— oo = —-— ~~ — — oe er llr lr ll lr lr lh lr = 
PLEASE TAKE NOTICE that upon the accompanying 
ree : 
petition, verified on the 19th day of July, 1906, 


of New York Phonograph Company and James L. Andem, and the 


_ accompanying affidavit of William Fahnestock, verified on 


the 17th day of July, 1906, as well as the documents and 
exhibits accompanying said papers, and upon all the proceed 


ings had herein, we will make a motion at a stated term 


of this Court, to be held on tne 26th day of July, 1906, 


at10.30 o'clock, or as soon «thereafter as counsel can be 


heard, for an order for the relief prayed for in the ac- 
and .. 
companying petition, eae also for such otner, further relief 


aes to the Court may ceen proper. 
Yours ECo» 
Kohler and Kohler, 
Attorneys for Petitioners, 
Officeamd@ P. 0. address, 
42 Broadway, 
New York City. 
To 
Elisha Ke. Camp, Eade, 
90 West Broadway, 
New York City. 
Louis Hick#, Eeqes 


71 Nassau Str., 
New York City. 
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Fol. 1: | UNITED ‘STATES CIRCUIT COURT, 
; Southern District of Few Yorke 


| NEW YORK PHONOGRAPH coup ANY : 
\ Compiialitrant s, ; 

\ 
VSe . 
THOMAS EDISON, EDISO’ PHONOG?APH : 
COMPANY, @ZDI con PHONOGRAPH WORKS and : 
NATIONAL PHONOGRAPH COMPANY, ~ 
Defendants. $ 
\ > 


State and County of New York,es: 
ey LOUIS HICKS, bedne duly jsworn, says; I have 
: been made a party to the thotion in the above entitled suit on 
Fole 26 | the petition of New York Phonograph Company md James Le | 
Andem praying: that Elishe K. /Camp be removed as’ solicitor 
and that Messrse Kohler; end Kohler: be substituted in his | 
% place as solicitors of a 4e thedabove entitled mit. 19 
the twelfth paragraph of th ear it is stated that I am 
meade a party to this’ spplieation solely because my Petainer — 


arose under the same written ¢ontract as Mr. Camp's, and 


that it is desired: I be bound by the proposed order prayed 
for substituting Messrs. Kohler and Kohler as solicitors 
herein instead of Mr. Camp. 

As hereinafter shown, my interest in the above en- 
titled suit as counsel therein is large. My interest is, 
principally, a contingent interest and I am not willing that 
Messrs. Kohler and Kohler should awe charge of the conduct | 

Vols Js of the litigation in which my interest is involved, nor do r 
desire to be associated with Messrs. Kohler and Kohler in | 
the conduct of the litigation. I have never been consulted 

as to the chefee of attorneys to be substituted as solicitors 


| 


of reccrd in place of Mr. Camp, and I am opposed to the mo- 


ered durins the past. six years. 
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} 

tion unless I receive present compensation for services rend+ 
! 

{ 


This suit was begun by the filine of the bill in 
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Fol. 4. | January, 1901, has been argued at final hearing before Judge | 
Hazel, and upon appeal from the decree at final hearing in 


the Circuit Court of Appeals. After six years of excessive 


toil and lebor in the suit, which has been conducted and won| 
substantially under my control and direction, an effort is | 


made by the present motion to rest’ the conduct and control 


of the suit from Mr. Camp and me, to whom it was given by 
contract, and to place the conduct and control of the suit, | 
which was a test suit, and of other suite follewing the suce| 
cess in this suit, in the hands of Messrs. Kohler and Kohler, 
whose attitude is, to my knowledse from past experience, 
hostile, not only to Mr. Camp but also to mes The last pro- 
Fole 5. | ceedine in court in this suit was had at Buffalo on March 28 
1906, when I secured from Judce Hazel a denial of defendants 


motion to suspend for six wecks the operation of the injune-| 


- | 


Court of Appeals affirming Judce Hazel's decree at final - 


hearing, granting to complainant an accounting and an injunc 


if 
t 


t i 
| 
| 
| 


tion issued upon the filing of the mandate in the Circuit. | 
tion. Messrs. Hough, Buckingham and Pelzer appeared upon ‘ 
{ 


motion on behalf of defendants and I anpeared on behalf of 


complainant. After the argument of the motion and the sign- 


ine of the order denying it, Mr. Hough, now one of the judge 
of the District Court of this district, voluntarily stated a 
me that he expected to be ealled upon tc testify with refer-| 
ence te the situation presented upon the present motion. ur, 


Kough said that if so called upon to testify he would state | 


Fol. 6. | 
that to his knowledge, not only had I done nearly the onsite. 


work in the case, but that I had created the case and won it. 
Thereupon Mr. Buckingham stated that he was of the same | 
Opinion, and I thank Messrs. Hough and Buckingham for their | 
courtesye I state this incident not becsuse I desire to en- 
large either upon my work or upon the success of the cause,. 


but because I believe that by stating the incident I can, in| 


the shortest Way, explain to the court the vital. interest 


which I have in the cause as the result of nearly six years 
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of centinueal arduous, professional activity in it. Mr. Hough 
was in the litigation from the time of its beginning until | 


the time of his appointment to the bench, and Mr. Buckinghazn | 


came into the case while testimony Was being taken, made the 


| 
principal argument at final hearing and drew the greater = 
of defendant-appehlants' brief in the Circuit Court of Ap- | 
peals. Under such circumstances my position if that if | 
Messrs. Kohler and Kohler are to be substituted as solicitors 
ef record in the case, it should only be upon the payment to| 
me of adequate compensation for services rendered and my | 


withdrawal from further participation in the litigation. 


It would be impossible in an affidavit to state to the 


court the excessive Work which I have done in this cause. It 


would take me six weeks of time at least to go over my records 


and to set down the work done by me in the various steps of | 
this litiration and in the various steps of many collateral 
litigations durine the past six years. I shall, therefore; 
attempt only a summary of the facts and shall annex to this 
affidavit copies ef a few letters Written at different per-= 
tods which will enable the court to understand the situations 
In the month of October, 1900, Mr. James Le Andem was referr 
ed to me, because of my experience in phonograph matters, by! 
one of my clients of lone standing, Mr. Fdward F. Leeds. As 
a result of my interview with Mr. Andem I negotiated for 
him and drew the contracts of November 9, 1900 between Mr. 
Andem and the New York Phonograph Company annexed to the mov 


inc pepers upon this mction.e I also drew the contract of re 


Scie aoe CE ae 


tainer, dated November 14, 1900, between Mr. Andem, Mre Camp| 
and me, also an exhibit upon this motion. At the time of 


| 
| 
drawing the contract of retainer of November 14, 1900, the | 
question arose as to what counsel should participate in the | 


litigation and the contract in consequence specifically pre- 
vides in paragraph sixth thereof, that I shall be associate 
counsel to advise and act with Mr. Camp, and that Mr. Camp | 


shall bring and prosecute actions, suits or other proceedings 
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in such manner and in such courts as Mr. Andem and I, as as~ | 
: | 

sociated counsel, shall designate and prescribe. lr. Camp and 

IT had implicit confidence in each other. We were wdlling a 


gether, relying upon each other, to undertake the burden of 


the enormous litigation contempleted by the contraét. Our 


respective duties Were clearly indiceted by the contract and 


our respective contingent fees were fixed by the contract 


for the performance of the duties thereof. Pursuant to the 
contract Mr. Camp and I, workine together, drew and filed 
bills of complaint against the defendants above named on be~ 
half of the New York Phonograph and on behalf of the New 
England Phonograph Company, intendine to make the two suits 
test suits, and in the event of success to bring similar 


suits on behalf of ether local phonograph companies having 


the same rights against the same defendants and others in- 
fringing upon those richts. In the two suits demurrers were 


interposed and overruled upon arguments prepared and present 
ead by Mr. Camp and me. Opinions were wkitten by Judges 5 

and Wheeler, establishing on important points the lew of the 
casese In addition, without. any! assistence, I brought 
four or more suits against local dealers in the Supreme Court 
of New York on behalf of complainant above named. These were 
suits against Matthews, against Foote, against Devaga and 
against Jones. I secured the overruling of demurrers by 


Judge Garretson in three of the suits and by Judge Hazel in’ 


the Jones suit which had been removed to this court. Judge 


Garretson's decision was affirmed by the Appellate Division. 
Judge Hazel wrote an elaborate opinion in the Jones suit 

(123 Fed. 197) further establishing the law of the case in | 
favor of the New York Phonograph Company. © Up ta this point 
of time Mr. Camp and I worked busily together. The stress | 
of the Work was such that the health of each of us Was af= | 
fectede Mr. Camp became 111 and in June, 1902 was oblised ta 
leave his office and to remain away for a considerable pericd 
of time, not being able to return until, as I recollect, 
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Fol. 14. 


Fol. 15. 


i 
somewhere about the latter part of November, 1902. By reaso 


of Mr. Camp's illness and absence, I was obliged to proceed 
alone in the causes A plea had been interposed by the de- 
fendants in this suit after the overruling of the demurrer 
and proofs in support of the plea had been taken before Mr. 
Camp left to recuperate. I brought on the plea for argument 
before Judge Wallace and secured from Judge Wallace an order 
overruling the plea (119 Fed. 544). During the summer of 
1902 I was at work continuously upon the litication endeavor- 


ing to secure the examination of Mr. Edison as a basis for 


the making of a motion for. preliminary injunction. The court 
stayed the taking of testimony until the plea was disposed of. 
I, therefore, endeavored to secure Mr. Ndison's testimony in| 
the State Court suits in the summer of 1902, and was obliged | 
to establish my right to examine him hy commission in New | 


Jersey and by a decision of the Supreme Court of New Jersey. 


The Supreme Court of New Jersey wrote ean opinion reported in 
the New Jersev law reports, and my right to examine Mr. Fai- 
son in New Jersey Was established, but by this time I had se 


cured Judge Wallace's decree overruling the plea in this sud ; 


and, therefore, I immediately started with the examination o 
Mr. Edison under the subpoena cf this court on December 4, | 
1902. I spent three full days examining Mr. Edison and I had 
spent the entire year preparing for that examination. The | 
labyrinth of contracts, the history of the situation and ine| 
numerable court proceedings had to be dug up, read and di- 
gested and analyzede I cannot undertake to give dates, mt 

from December 4, 1902 to April 12, 1904 I tock all xieatin ie 
mony in support of complainant's suit and cross-examined all) 


of defendants' witnesses. The record on appeal consists of 


four volumes and of nearly 2200 pages, of which 674 pares 


complainant's exhibits. Every one of these exhibits, nearly) 


200 in number, I discovered through searches made in the 


Patent Office at Washington, in the Court of Chancery, in th 


| 
| 
| 
| 
| 
consists of complainant's testimony and about 600 pages of | 
} 
| 
| 
e 
| 
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Fol. 16. United States Circuit Court at Trenten, N. Je, and in the 
Circuit Court of the United States for this district. In 
the taking of the testimony, I met with great resistance from 
the defendants and Was obliged to make innumerable applica- 


tions to the court to compel the production of decuments and 


the giving of testimony. In the meantime ‘all kinds, ofcolzater- } 
al attacks were made by the defendants upon the New York .. 
Phonograph Company in order to destroy it and put it out of 
existence. There was an application to the Attorney-General 
to brine suit to dissolve complainant, which Mr. Camp and I 
together defeated. There was a suit brought by one Carmen to 
dissolve complainant, which Mr. Camp and I defeated, Mr. Camp 
Fol. 17. makine the argument at Special Term and in the Appellate Di- 
vision, and I making the Areument in the Court of Apoealse 
The defendants endeavored to secure contrel of complainant 
throurh the purchase of stock and through attempts to control 
the elections of the trustees, and all these matters were 
referred to me and I was cbliged to advise the Company and ‘i 
act for the Company in order to maintain the integrity of 
the Company. A motion was made to set aside the election of 
trustees of 1903, and I was obliged to defend and secure a 
denial of the motion. The bocks and papers of the Company 
were seized by the defendants and I was obliged to secure 
their return. Two motions to enjoin Mr. Fahnestock from vot- 
ing on stock at the election of 1904 were made before Justic 
Keogh and before Justice Bischoff immediately preceding the 
Fol. 18. election & 1904, and I was obliged to defend those motions 


upon one or two days notice and secure the denial of them. 


| 
| 
Four suits Were broucht acainst the Leeds & Catlin Company | 
for agreeing to manufacture records for the New York Phono- 
eraph Company, and I Was obliged to defend those four i 
One Evans, acting with the defendants, broucht a suit again ) 
the New York Phonosraph Company upon an unfounded claim, and 
I was obliged to defend that suit. Another suit was brought :| 
by one Pelzer, acting for the defendants, against Mr. Ande~— 
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Fole 17. 


Fol. 18. 


Fol. 19. 


eens 


and his stock in the New York Phonograph Company was attache 
and I was obliged to defend the suit and secure a vacation of 


the attachmenté.- I was present at the election of trustees 


of the New York Phonograph Company of 1903 and 1904, and acted 
for the Company in all these matters from year to year. I 


negotiated the contract with the Leeds & Catlin Company in 


Ee 


order to start the New York Phonograph Company in business. 


I defended also the two suits in which the injunctions were 
brought to prevent Mr. Fahnestock and the New York Phonorrap 
Company from voting upon the stock above mentioned. TI also 
defended a suit brournht in the interest of these defendants 


on behalf of the New England Phonograph Company, the control 


of which the defendants had secured against Mr. Andem and 
others who claimed to have been lerally elected trustees of 
the New York Phonorravh Companye I secured a denial of the 
motion for injunction in that suit and Se% the  affirmance 
thereof in the Appellate Division. On'the motion’to compe) 4%. 
Mr. Gilmore, president of the National Phonograph Company, t 
produce necessary documents, I Was opposed by thea former 
attorneysgeneral, Griges, and Was obliged to argue the mot- 
tions not only before Judce Lacombe in the Circuit Court, bu 
also to secure a dismissal of Mr. Gilmore's appeal in the 
Circuit Court of Appeals. Working on a contingent fee and 


witheut sufficient funds to meet disbursements, I performed 


not only the Work which I had contracted to perform, but alsd 


the work which Mr. Camp would have performed and also num- 


ee 


erous otipr collateral matters above mentioned, not contem- 


plated by the contract above mentioned, and I was pitted: 


against at least fifty different attormeys retained by the 


defendants, and the only assistance which I had wae the 
stenorrapher employed by me in my oWn officee It is not sur+ 
prising, therefore, that time and time again in the course et 
this litication my health gave away and my own financial re- 
sources became exhausted. Nevertheless, notwithstanding the 


embarrassment caused by Mr. Camp's inactivity, no matter 


Ve 
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what the cause of that inactivity may have been due to, I aed 
voted myself during all these past years to this litigation, 
Was successful in every step where failure at a single point 


would have meant ruin to the Company, and finally brought on 


the cause to final hearing before Judre Hazel on May 31, 1904. 
I argued the cause on behalf of complainant during the entir 


day of May 31, 1904 and up to 3 p.m on June 1, 1904, and 
shortly in reply on June 3, 1904, Mr. Tomlinson making the 


closing argument of en hour’ and twenty minutes. At the fin 
argument I prepered, without assistance, complainant's brief 
of 172 pares, having devoted myself to it for weeks precedin 
the final hearing and working up till mid-nicht for weeks 

upon it. I also had taken down stenographically Mr. Tomlin- 


son's argument, and upon his revision of it presented it to 


the court in printed form, covering some twenty-nine Pparese 


In addition to my own work I was obliged to instruct Mr. Tom 


linson upon the facts of the case and upon the law of the cage, 
I omitted to mention above that I made ® motion for preLimin a 


ary injunction and a motion to compel defendants to close it 
proofs upon Which motion for preliminary injunction I devote 
weeks to preparation of the record end brief. * 
Judge Hazel first held that complainant was entitled, 
to a decree for an accounting. His decision was not rendere 
until January 5, 1905. Thereupon, without assistance, I 
prepered papers for re-argument upon the question of injunc- 
tion, went to Buaffalo, secured an order to show cause, re- 
turnable at Puffalo on February 27, 1905, and without assist 
ance prepared a brief upon which Judge Hazel subsequently 
everest his decision with reference to the injunction, and | 
on May 2, 1905 a final- decree Was entered cranting not only | 
the accounting, but also the injunction with full relief ron 
which the complainant prayed iu the bill. Mr. Tomlinson too 
part on the oral: argument at Buffalo on February 27, 1905, 
and, as before, I spent considerable time instructing him as 


to the facts and the law. 
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From the time of the entry of the final decree on May, 
2, 1905, up to the present time, I have met with the most 
incomprehensible opposition from Mr. Andem and from Mr. 
Fahnestock. I have been left without funds to meet disharses 
ments for necessary proceedings in the cause, and have been 
told in effect, that all disbursements must first be met by 
me, that all stenographic work must be paid for by me, if 
done in my office, and repeated attemptshave been made to 
rest the control of the case from mee. Nevertheless, from 
the time of the entry of the final decree until the argument 
of the case on anpeal in the Circuit Court of Appeals on 
January 16, 1906, I devoted myself to the further study of 
the cause and to the preparation of the brief on appeal in 
the Circuit Court of Appeals. That brief consisted of 289 
pages, all of which Was my suvle Work except the last thirty 
pages Which consisted of the brief presented by Mr. Tomlinso 
to Judce Hazel, and which he, under my advice, revised in 
order that I might add it as the last point to our brief in’ 
the Circuit Court of Appeals. Although the time for argu- 
ment in the Circuit Court of Appeals drew near, and although 
I made repeated requests for funds to enable me to prepare 
the brief and to have it printed, I met with absolute refus- 
als, with the result that I was obliged to have the brief 
printed at my own expense and on my own responsibility and 
against my protest and to have printed not only my own brief, 
but alse the last thirty pages revised by Mr. Tomlinson, as 
a,b O Vg stated. In the Circuit Court of Appeals I argued for 


one hour on behalf of the appellee and Mr. Tomlinson argued 


that the case necessarily rested upon the brief presentede 
A unanimous affirmance of Judge Hazel's decree Was made by 
the Circuit Court of Appeals, the spinion being handed down 
on March 8, 1906. Thereupon,Xxk at my oWn expense, I Was 
obliged to secure the mandate, to issue the injunction, to 


pay the marshall's fees and make such other disbursements as 


Ge 


for furty-five minutes. The time for argument Was so short 


Raymond R} Wile 


| 2 A SAID AE IN em i 


| 


q 


+ et eee nea een 4 I SRN SNS GD RCDEA ATES S.A wale RR ee ee ee 


Fol. 


Fol. 


Fol. 


266 


276 


286 


i 


‘as Were necessary to make the injunction effective. 


When I 
sent a bill for the cost of printine the brief, Mr. Andem 
hunted out my printer and paid the bill behind my back. Al- 


though the other disbursements mentioned were repaid to me, 


nevertheless, I was not put in a position to go ahead with 

the litication. Other attorneys have been employed who have} . 
taken steps Well calculated to destroy the effect of the suc | 
cess had in this suit. At least one contract has been en- 

tered into by the Company throuch Mr. Andem affecting my 

rights. All this has been done without consultation with me 
Suits on behalf of other local phonorraph companies have bee 
filed by some attorney not known te me without consultation 
with me, and now upon this motion, after so many years of 


arduous work and continued success, the effort is, and the 


¢ 

intention is, to substitute Messrs. Kohler and Kohler for Mr 
Camp and to place my interests in the suit, the accounting 
in which remains to be had, in their hands. “| 

Ever since I brought the case to final hearing be- ‘| 
Pore Judge Hazel, and especially since the case Was won in- | 
the Circuit Court and Circuit Court of Appeals, there has 
been a most persistent effort on the part of Mr. Andem and 
others acting with him to ignore my rights and interests in | 
the case and to inject into the case, without consultation 
with me, other attorneys. Upon readine the motion papers 
upon this motion I learned for the first time that Mr. Tom- 
linson has acquired a continzent fee of"$4500, being due him 
payple out of the recoveries to be secured upon the account- 
ing herein." Neither Mr. Tomlinson nor Mr. Andem, nor’ any= 
body else ever gave me this information before. Mr. Edgar Jy 
Kohler, throuch the suggestion of Mr. Tomlinson, appeared ont 
the scone, called upon me statins that he represented Mr. | 
Andem and the’ New York Phonograph Company and began attempts 
to dictate to me what should be the conduct of the case. I 


refused absolutely to recognize Mr. Kohler or te have anything 


to do with him. Finally, after I had prepared the brief in 


10. 


Raymond R} Wile 


TE NLS SE a A CN a a aA: SAMAR ANON AEN eS Se 


Fol. 296 


Fol. 


Fol. 


306 


Sle 


| the Circuit Court.of Appeals and the time for argument was 


drawing near and I was working up till midnight day after day 
to complete my brief and prepare for the argument, Mr. Kohler} 


stated thet some one cucht to revise my brief and that he de- 


| the brief. This Was at the time when Mr. Andem Was attemptin 


the 


to take control of the case in the Circuit Court of Appeals 


from my hands and put it in the hands of Mr. Tomlinson, Who, 


| it seems, upon being requested by Mr. Andem to argue in the 


Circuit Court of Appeals had made it a condition that if he 


Was to argue the case, he must have absclute control of it 


in order to assume the responsibility. As the case and the 


success in the case Was the preduct substentially of my own 


sired to have his name and the name of his brother appear upo 
unaided werk, I stated emphatically to Messrs. Andem and Tome 


linson and Kohler, that under no circumstances would I permit 


I had prepared; that I shovld retain control of the case; tha 


| the name of Kohler and Kohler to appear upon the brief which } 


the control of the case belonged to me by contract as Well aS | 
by reason ot the work Which I had done in it; thet my relations 
with Mr. Tomlinson had always been pleasant, and that I shoul 
be pleased to argue the case in the Circuit Court of innate 
aQividing the time with him. In order tc accomplish their un- 
just purposes, Mr. Andem and his associates refused to make 


any advances to me for the preperation and the printing of 


the brief. No one else had prepsred a brief or Was capable 


of preparing the brief, and so I was forced, as above stated, 
5 interest of the cause, to prepare the brief at my own 
expense and to have it printed on my own responsibility. 

Obviously the werk which I have been obliged to do 
in this cause has far exceeded my obligaticn under the con- 


tract of retainer. As associate counsel I was to advise and 


secutee By reason of the situation which arose between Mr. 


{ 
} 
to act with Mr. Camp in suits which he should bring and pros | 
Camp and Mr. Andem and the New York Phonograph Company in | 

! 


December, 1903, I Was deprived of all co-operation by Mr. 


Camp and thereafter oblised to bear the entire burden of the 
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a this I have never received any compensation from Mr. 


prosecution of this suit in addition to the other matters 
above referred to relating to the defenses of suits broucht 
by defendants in order to attack New York Phonograph Companye 
In the early stares of the litigation, in crder to 
make the prosecution cf the case effective, I was obliged, f 
the purpose of securing necessary funds for disbursements in 
the case and to meet some part of the expense to which I Was 
being subjected by reason of it, to secure upon my promise 
to repay out of any recovery which I might obtain in the 
cause the sum of $1000, of which $400 was to be devoted to 
disbursements and $600 to said expenses. Mr. Andem, under 
the contract of retainer was obligated to furnish such funds 
My recollection is that up to that time he had never furnish 
ed a dollar, and since that time the only funds provided hav 
been funds secured from stockholders of the New York Phono- 
graph Company. No sooner had Mr. Andemnlearned that I had 
received the $1000 under the conditions stated, ‘thar he came 
to me at my office and requested me to loan him $100” there- 
from, although he knew that I had obtained the sum of $1000 
upon the statement and upon the condition that it was neces- 
sary for me to have it to make the prosecution of the cause 
effective. I told Mr. Andem that I would prefer to return 
the money and would do so rather than divert it from the pur 
pose for which I had secured it. I undertook the defense fo 


Mr. Andem of the suit above named of Pelzer against Andem. 


Andem, but upon securing an vacation of the attachment I re- 


ceived as counsel fee from the plaintiff, Pelzer, the sum of 


$100. Thereupon, Mr. Andem desired me to give him pert of 
the $100 thus attemptine to place me in the position of work; 


ing for him for nothing and of enabling him to profit throug 


a 


my work in defending his suit. I need not co further in 
matters of this kind. The situation is too clear from what 
has already been said. Under such cénditions,difficulties 


and obstacles for nearly six years I built up, conducted an 
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Fol. 35-6 brought to a successful conclusion this cause of creat im- 


portance and intricacy, both as te its facts and as to the 

many questions of law involved, as Will appear from a casual 

| glance at my brief in the Circuit Court of Appeals. Before 
the cause Was arcued at final hearing on May 2, 1905, I re- | 
ceived from Mr. Fahnestock some slight financial assistance 

on behalf of New York Phonograph Company. I estimate, how- 

| ever, that it has cost me not less than $20,000 to devote my 


time tc the cause as I have done, and more than this, the 
excess of labor from time to time utterly annhilated my 
health and strength, a condition from which I am not yet ree 
coverede I annex to this affidavit copies of a few letters | 
a shoWine the positions which the questions.arisine in the 
ae progress of the cause obliged me he take. 
In conclusion I desire to say that the purpose of 
the present motion is unjust, in that it seeks to deprive Mr. 
Camp of his compensation for his services and seeks to ig- 
nore my interest in the cause and to place the conduct of th 


cause in the hands of attcrneys whose retainer is in hostile 


———————— eee 


ity to me. I have every confidence in Mr. Camp and, as 

stated in my letter of May 16, 1906 to New York Phonograph ' 
and Mr. Andem, I have been ready to proceed with the matters 

of New York Phonorraph Company under the contract in co- 
operation with Mr. Camp and under the terms and conditions 


of the contract. If this was not possible I was ready to 


| 
<4 
Fol. 37. 


proceed under any reasonable arrangement which Would make it 
possible for me to do the things necessary to be done in the 
interest cf the New York Phonorraph Company. And if neither 
of these propositions Was acceptable, I stated that I should 
be pleased to receive an offer which would enable me to with 
draw from further particinvation in litigation on behalf of 

| New York Phonograph Company, advising the Company and Mr. 

Andem that the cause would be best promoted by counsel who 

| had their supporte To this letter of May 16,1906, a copy o 

Which is hereto annexed, this motion is the only answer whic 
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I have received. The petitioners coming int> a court of 


} 
i 
; 


equity shculd be compelled to do equity, both to Mr. Camp andl 
to mee I, therefore, desire that the facts be ascertained | 
and that I be compensated for services rendered and permitted| 
to withdraw from further participation in the litigation be~ | 
fore the control of the cause is taken from Mr. Camp and me | 
and placed in the hands of Messrs. Kohler end Kohler or any 


other attorneys. I am convinced that unlesss' the court, at 
the present time, compels the petitioners to do What is just 
that justice will never be had. The brincine of the suits | 
above mentioned on behalf of other local phoncrraph companies! 
by an attorney not known to me and without consultation ¥3th | 
me, the making of a contract with Mr. Tomlinson for his con- 
tingent interest without my knewledze, the effort to sub- 
stitute Messrs. Kohler and Kohler for Mr. Camp against my 
protest, the making of a contract farming out the rights of 
the New York Phonograph Company secured by my work and 
victcry, without my knowledge and in @erogation’ ef my in- | 
terests, the brincings of motions for preliminary injunction | 
in State Court suits against Edison dealers through persons | 
not known to me and who necessarily cannot without the lapse 
of time and great study be sufficiently familiar with the 
subject matter of this litigation to enable them properly to | 
take such steps, and many other matters which I might mention 
in addition to the general history of the litigation above 
given; convinces me that the ereat work which I have done in 
this cause will not receive recornition unless the recoeni- 
tion is civen for it by the court. And it is because I have 
relied upon receiving such recognition at the hands cf the 
court thet in order to save all interests I devoted myself | 
to the cause, as above stated. I was obliged to take that 


position that I would rely upon receiving equity at the 
wands of the court, as appears fully from the annexed cor- 


ponder nC€e ; 
to before me 7 ’ pat 
of August, 1906. ane Dacha. 
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- Holy Ake | _ duly 24, 1902. 
Elisha K. Camp, Esq., 

me | Storr's Harbor Farn, | 

Sacket Harbor, N. Y. 


My dear Mr. Camp: 


Your letter of July 23rd has just been received and 
Ihasten te reply. Mr. Fahnestock expressed preat disappoint 
ment that nothing was being’ done to examine Mr. Edison. I 
inquired frequently at your effice to learn whether you would 
return, but was informed that the date of your return Wes un- 
i certain, and that you did not get to feel weil enough to re- 
turn. I have secured two orders in the State Court cases 
| for a commission’to examine Edison and others with a view to 
~ | trying those cases in September if possible. As a preliminary 
step, in order to get jurisdiction over Mr. Edison and to - 
compel the production of the contracts, I secured a subpoena 
from Mr. Shields in the suit’against the National directing 
Mr. Edison to appear and testify and bring vith him the doc- 
umentary evidence.: I explained the situation to Mr. Massie 
- cver the telephone and while, of course, he could not repre- 
sent you he concurred with me in the advisability of coing 
Fole 42-2 | ahead relying upon your early return to the City. I under- 
stood that you would be back after the Bourth and the situa- 
tion was, either that I start the proceedings during your ab 
sence, or that the entire summer be lost without anything 
w a beine accomplished. Mr. Fahnestock and Mr. Andem and Mr. 
Funston, as Well as Mr. Haines, I believe, made continual in 
quiries as to the cause of delay and for these reasons the 
subpoena Was served upon Mr. Edison, and I presume that he 
will appear to-morrow morning at 11 o'clock before Mr. Shields 
I expect that Messrs. Robinson, Biddle & Ward will object to 
= the taking of testimony in support of.the bill until the ple 
is disposed of- What I desire to accomplish is to get the 
proceedings well under way, for the very apparent reason that, 
unless we do sOmething this fall, the expiration of the con- 
traét period in March next may sericusly prejudice the z 


ae See — 


of the company. 


I sympathize most deeply with the Worry and sickness 
which have kept you out of town, and might say. that I myself 
have had my full share of the same troubles since I last saw 
youe I have never tsken the view that no step in the case 
would be taken by one of us in the absence of the other, and 

w nothine could be further from my thouchts than that anything 
should be done which would in any way deprive you of "parti- 
cipation in the final strugele" or in any part thereof. I 
have the most complete confidence in-anything you’ may do in 
Fol. 43. the cases and I believe that each of us should jointly, when 
possible and separately when we cannot act jointly take such 
w | steps and preceedings as Will promote the causee You, of 
course, remember that, et the time you left in June, twas 
diligently hd petra for the examination of Mrs Edison. 
Hoping and awaiting your return, I delayed proceeding for an 
entire month and explained to Mr. Fahnestock that I was awai 
ing your return. In cOmpliance with the request of the of- 
- ficers of the company, however, I have taken, during your 
absence, the preliminary steps for the examination of Mr. 


Edison, and as soon as the subpoena Was served requested 
your office to write you at once informing youe I was so bu 
With many matters at the moment that I could not’ write per- 
sonally. The situation, it seems tome, at present, is this 
Mr. Edison mst be examined. I purpose to examine him at on 
in the State Court cases, but I néed the lever of the juris 
diction of the United States Court in order to prevent him 
from evasion and to compel the production’of the contracts. | 
| If you are well enough, and I hope you are, to return to the} 
| City and go on with the examination, nothing would give me 


T&A, 


4 Fole 44. greater pleasure than to know of your returned health and to 

have your active co-operation and to Werk along With you. I 
must myself get away for at least ten days or tWo weeks be- 
fore the close of the summer for the sake of my family if not 
for my oWn, sake, and it seems to me that the thing mst be 
dene now if it is to be done at all durine the sumer. 


It has occurred to me that, if We cet Mr. Edison's 
testimony, we can file a bill azainst him, the Edison Phono- 
ww eraph Works and the Edison Phonograph Co. in New Jersey on 
behalf of the New York Phonograph Coe and move for prelimin- 
ary. injunction at the time. of filing the.bill. This could b 
done early in the fall if Mr. Edison's testimony is secured 
nowe I must secure Mr. Edison's testimony and the testimony 
of several other witnesses for the State Court cases at once 
w _ since the commission mst be returned before Sept. 1, accard 
ing to the order. 


The phrase in ycur letter "directing you to produce 
all documents" must refer to Mr. Edisone The subpoena direc 
him to produce all documénts. 


If you cannct return now to the City and I do not 
feel, from your letter, that I ought. to ask -you 80 to do, 
@pecause of your ill health, there is no reason Whatever why 
you cannet take up the examination of Mr. Edison and of any 
_ other witnesses and conclude them upon-your return either 
re with ot without. my presence in the City. I should be hearti 
Pleased to know that any substantial step is taken in the 
Fole 456 cause, no matter how, when or by whom it mey be taken. | 


It never occurred to me while I have been st work on | 
the case ever since your left in June. that you would not.be 

we back to go ahead with mee We discussed the question of) sub- 
poenaing Mr. Edison to testify im NewYork and the subpoena,‘ 
of course, issued in our joint names. I. hoped thet you wou 
be here on Friday and, if you are not present Friday, I 
will, of course, inform yom as to what takes place and to 
What date the taking of testimony may be adjourned, so that 
you con be present at the adjourned day, if possible. 


I thank you most heartily and sincerely for your very 
kind invitation to spend part of my vacation with you on your 
farm and it would indeed give me the greatest pleasure to | 
accept it, and work together with you there, as you suggeste | 
Because of the illness of Mrs. Hicks, however, that is net | | 
possible. | 

‘ j 
In conclusion, I desire to say, my dear Camp, that I | 
am heartily with you in every way in the ficht against Edi- 
son; that I sincerely hope: that nothines will interfere to 
* prevent your most active participation in every step of the 
cause; that the effort is a joint one on our part and the 
Fol. 46. © desire of each of us, I am sure, to pramote the couse; that, 
as far as I am concerned, you mest always feel at liberty to 
move in the cause Whenever you feel the necessity for so doi 
and that I shell exceedingly regret if at any time in the 
re cause I am compelled te move without you and am deprived of 
the advantage and pleasure of co-operating With you. I want 
to pull together with you, but I have always assumed that 
you feel as I do that everything should be done without del 
to speed the cause and in the interest of the cause. 


w Thanking you once again for your very kind letter 
and sending to you my best regards, I remain, 


Faithfully yours, 
Louis Hicks, 
Per GeAeG. 
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Prollowing legal victories have been won for the New York: 


Nov. 18, 1902. 


William Fahnestock, Esq., 
Trease New York Phonograph Co., 
2 Wall Ste, New Yorke 


SEE as 


My dear Mr. Fahnestcock: 


I have brought the litigation on behalf of 
New York Phonograph Co. against Edison to a critical point. 
have been able to do this solely by reason of the assistance 
given by youe My associate, Mre Camp, has been sick. 


Mr. Edison and his companies, represented by at least 
five of the largest and best firms of attorneys in New York 
and New Jerscy,; have been beaten all along the line. The 


Phonograph Co.}-- 


You are familiar with the drawing of the affidavits 
Gn the proceeding brought by Edison before the Attorney-Gen- 
eral in an effort to secure the dissolution of New York Phon- 
Ograph Co. and thereby determination of the suits to enforce 
its richts against Edison. Mr. Camp and I appeared before 
the Attorney-General on behalf of New York Phonograph Co. ean 
the application Was denied by the Attorney-General. Messrs. 
Morris & Fay, Mr. Morris heing Chairman of the Republican 
County Committee of New York County, appeared in support of 
the application in Edison's interest. 


ee 


Mr. Camp becoming sick and being compelled to leave 
the City, I started proceedings to compel Mr. Edison to appe 
and testify. It was first necessary to examine carefully | 
the court records at Trenton and New York. I then caused a” 
subpoena to be served upon Mr. Edison, as you brobably saw | 
from the account in the “Tribune", and the most determined 
opposition was at once interposed to prevent the taking of 
Mr. Edison's testimony. Mr. Edison failed to respond in an- 
swer to the subpcena.e I secured from Judce Lacombe and now 
have an order directing him to show cause why he should not 
be punished for contempt. Mr. Edison went to Ohio, evaded | 
service and it was not possible to serve the order to punish 
him for contempt before the return day. Nevertheless, Mr. 
Edison is, I believe, seriously prejudiced before the court 
and the motion to punish for contempt can he renewed when 
necessary. Upon the motion to punish for contempt, I was 2] 

; 


formed that Messrs. Guild & Martin of Newark, New Jersey, 
would appear for Mr. Edison. In order to prevent the taking 
of Mr. Edison's testimony, the attorneys of record in the main 
suit, Messrs. Robinson, Biddle & Ward, obtained an order st 
ing the taking of any testimony in support of our bill of ee f 
complaint until the defendant's plea had been arpued. On 
Nove 7, 1902, I argued the plea before Judge Wallace in the 
United States Circuit Court and on Nov. 14, last week, Judge 
Wallace handed down an opinion overruling the plea and thereb 
putting me in the position at once to compel Mr. Edison to 
appear and testify ih the United States Circuit Court under a 


seilincacdiaeantehe Cane Ca ere 


subpcena directing him to produce all the original contracts 
and thereupon to mwe for a preliminary injunction upon the 
ground that defendant's demurrer and plea had both been over=| 
ruled and that the testimony of Mr. Edison would prove com- | 
plainant entitled to an injunction. You will see therefore, 
that, the everruling of the plea, the order for which will be) | 
settled to-morrow, is a most important and substantial victory | 
and step in the litigation, since it overthrows the last 
Obstacle interposed by the defense to prevent our securing a | i 
decree upon the merits and to prevent our compelling the ' 
testimony of Mr. Edison. It is evident, therefore, that the | : 
present stage of the litigation is faverable, important and 
critical. Ex-Judge Howard W. Hayes and Messrs. Robinson, 
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Biddle & Ward appeared before Judge Wallace in support of the 
plea but their arguments Were overruled, Judge Wallace agree 
ing with me. | 


I have. also routed-the opposition in New Jersey to the 
taking of Mr. Edison's testimony in two of the suits pending 
aga@st dealers in New York, viz.: Davega and Matthews & Sons, 
I ~ hold two orders granted upon appeal directing Mr. Edison 
to appear and testify before a comnissioner Whose appointment} 


| ZT secured at ahaa New Jersey. These orders upon appeal 
5 


were entered Nov. 11, 1902, and I received the subpoena under 
one of the orders yesterday, Nov. 17, 1902. I shall not issu 
the other subpoena until a later day, since it will be useful 
to control Mr. Edison's movements. in order to secure these 
orders on appeal directing Mr. Edison to appear and testify 

I have had a long and most determined fight against one of 
the best firms of New Jersey lawyerse I am not a New Jersey 
lewyer myself and I, therefore, feel particularly gratified 
at the success Won in New Jersey. I could not employ associ- 
ate counsel in New Jersey and, therefore, I was compelled to 
work up the practice of New Jersey and to appear at Trenton 
before the Supreme Court in oppesition to Mr. Edison's motion 
to quash the orders directing him to appear and testify. The 


| proceedings to compel Mr. Edison to testify have been pending 


for months. Mr. Edison has been served With notices and sube 


- poenas all of which he has disregarded but at the present 


time the situation is such that he must appear and testify 

I have just received a letter from his Newark counsel, Messrs| 
Guild & Martin, dated Nov. 14, 1902, requesting me to arrange! 
for the taking cf Mr. Edison's testimony at his laboratory at) 
West Orangee I intend, however, that Mr. Edison shall first 
testify before Commissioner Shields with Judge Lacombe in .. 
the next room in the Post-Office Building, New York City.. . 
Mre Edison has been playing a dangerous game. . He stands dis 
credited with the courts in technical contempt. No more | 
favorable opportunity of compelling his testimony could pos- 
sibly exist and the evasions resorted to by him and the over 
ruling of the plea will, together with his testimony, furnish 
strong ground for our motion for injuncticn, Which can now 

be made imnediately after the takine of Mr. Fdison's testi- | 
monye 


Another piece sf litigation has required my attention, 
You remember that Evans started a suit against the New York | 
Phonograph Co. claiming $2,000 or more as salary. The object} 
is to get judgment against the company and to sell out its | 
franchises and contracts under execution to enable Mr. Edison 
to buy them ine In the Evans suit, Messrs. Purdy, Squire & 
Rowe, of New York, were retained, but I have successfully 
blocked their proceedingse A motion Was qhade Octe 22, 1902, 
to separate our counterclaim against Evans from his demand 
against the company. The object Was to obtain thereby an 
immediate trial of the suit free from the disagreeable feat-= 
ures of the counterclaim against Evans for moneys had and re=- 
ceived. I opposed the motion and the motion Was denied. 


The disbursements incurrea@ in all these proceedings | 
by me amount only to about $360, so that I still have $40 or | 
$50 left of the sum advanced by you on account of disburse- | 
ments. The drain of all this litigation upon my own resourc- 
és, upon my strength and time has been enormouse [I agreed 4 
with Mr. Andem to act as associate counsel in an advisory | 
capacity in the main suite The proceedings before the At-4 | 
torney-General, the defense of Evans' suit, the bringing o 
suits againet local dealers, the taking of Mr. Edison's toect 
imony in the local suits, appearing at Trenton Were ell fvselt 
ters cutside of my agreement with Mr. Andem. These thi/y” pave 
have had to be attended to and I have done them By y, cp | 
of Mr. Camp's sickness, I have been deprived of his Stt “ted 
tion. The entire burden of the main suit has, therepatents 
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‘in the United States Circuit Court, nor in secvrins the orde 


\ 


fallen upon me recentlye I had not the benefit of Mr. Camp!’ 
assistance in issuing the subpoena for Mr. Edison to testify 


to punish Mr. Edison for contempt, nor in drawing the brief | 
and arguing the plea before Judge Wallace, nor in the settle 
ment of the decree upon the overruling of the plea, which will 
take place to-morrow. I hope Mr. Camp will socn be able te | 
j@in me arain in the firht. 


Herbert W. Knight, Esq., of Newark, has beén appoint 
ed commissioner to take Mr. Edison's testimony and during th 
proceedings in New Jersey his time was necessarily occupied 
with the service of notices upon Mr. Edison and the obtainin 
of court orders directing Mr. Edison to appear, end testify. 
That is to say, Mr. Knight, being the commissioner, the proe 
ceedines in New Jersey had to be conducted in his name, and 
althouch I did everythine that did not necessarily involve 
him, I have no doubt that we have so far incurred an obliga- 
tion in a small sum to hin for his actins so far as comnis- 
sioner. 


The situation, therefore, is that at the present mo- 
ment to-day, we are in a position to push ovr suits rapidly 
and effectively. This has been accomlished solely by reaso 
of the financial assistance given by youe The necessities o 
the litication require that, at the present time, an equal 
sum of $1,000 be furnished to enable me to follow up and tak 
advantage 3° the situation resulting from so many victories. 
I should proceed imnediately upon the settlement of the de=« 
cree to-morrow, I have the subpoena in the United States 
Circuit Ccurt drewn. I have the subpoena from the Supreme 
Court of New Jersey et Trenton. I have at last the letter 
from Mr. Edison's attorneys requestine that his testimony be 
taken at his laboratory. The defendant's plea has been 6rer. 
ruled and they must defend upon the merits and nothine inter 
venes to prevent a motion for preliminary injunction upon # 
taking of Mr. Edison's testimony upon which step the whole 
litigation, in my opinion, rests. 


oR Ren 


I am, 


Very respectfully yours 
v B . 3 


Louis Hicks, 
Of Counsel for New York Phonorraph Ce 


a 


May 28, 1903. 


New York Phonograph Company, 
140 Nassau St., New York. 


a IIR So 


} 
Gentlemen? | 
IT have concluded Mr. Gilmore's examination in the 

suit cf New York Phonograph Company vse National Phonograph | 
Company, but, as he refused to produce the books and papers f 
of the Naticnal Phonorcraph Company under subpcena, I have 
again moved to punish him for contempt, which motion I expect 
to arreue toemorrow, Friday. Just at the present, I am myself 
advancines funda necessary te carry on the litigation. a have 
severol times requested Mre Camp to take up the iseuing of 
the subpoena for Mr. Ott and the examination of Mr. Ott, also | 
to secure from Washinston the assignments of Edison patents I 
t 
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by Edison and Ediscen Phonograph Company to Mr. Hardin, Re- 
ceiver of the North Americen Phonograph Company, and the as- 
signments by Mr. Hardin to the Nationel Phonograph ones 
but Mr. Camp has stated that he regrets that pressue of suite 
pending against the American Graphophone Company has prevent- 
ed him from attendine to these matters. 


The situation in regard to the-litigation is as rons | 
lows; Our main suit acainst the National Phonograph Company 
has been carried nearly to completion and the evidence is exe! 
tremely favorable to New York Phonograph Company. If Wew | 
York Phonograph Company is to reap the benefit of the work 
hitherto successfully done at.considerable expense, provision) 
should be made ts take the remaining steps which I have sev-~ | 
eral times indicated are necessary to be taken before it is 
advisable to meve for preliminary injunction. National Phonot 
graph Company is constantly taking advantage of every opport- 
unity to attack us and it is well known to us skak all that 
an effort has been made and is beins made to get control of a 
majority of the steck ef New York Phonorraph Company in the | 
interest of Mr. Fdison. It seems to me that if the litiga- | 
tion on behalf of New York Phonograph Company is to be pushed 
it must be pushed by me, for the reason that no one else has 
pushed it or’ has shown a dispesition to push ite I have exe 
plained several times that the cost to me of corrying the lit+ 
igation has amounted to several thousand dollars and somethin 
should be done to provide for the comparatively small dis-= 
pursements to be made at the present timee The only reason | 
why I have deveted myself to the interests of New York Phono-! 
eraph Company as I have dine is because the stockholders of | 
the company having become interested in assertine the rirchts 
of New York Phonograph Company and having given their time an 
some of their money for such purpose I have been unwilling to 
see things left undone, which should be done in their inter-.. 
este The lovalty Which I have shown to New York Phonograph | 
Company shoukd I think be appreciated and recognized. If any 
one is willing to bear the expense of having searches made at 


Washington for the assignment of patents above mentioned and | 
will do the work and secure them for me, I should be relieved 
If anyone will bear the expense and attend to the doing of 
other matters necessary to be dome at the present time, I 
shall also be relieved. Having carried the litigation to the | 
point to which it has been successfully carried, I am anxious | 
to see that our efforts do not prove fruitless. So far, not a j; 
day has been lost, but, as far as I can see, efter the argu- | | 
ment of the motion to-merrow, we shall have come to a complete 
| 
f 
i 
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standstill. Originally it was contemplated that Mr. Camp 4 
should take the active part in the litigation, that I should 
act in the capacity of counsel, and that Mr. Andem should 
raise the necessary funds from the local phonograph companies. 
This plan proved sufficient to start the litigation, but not 
to maintain it. Thanks principally to Mr. Fahnestock, the 
litigation has been maintained and vigorously prosecuted with 
success and I cannot urge too strongly upon those interested 
in New York Phonograph Company not to let our previous ef- 
farts fail. I have no personal interest to urge in this met- 
ter and I rely, as I have relied, upon the stockholders and | 
board of directors of New York Phonograph Company making ad- | 
equate recompense to me When the company is put in position 
so to de. I desire to point out clearly that we ought to fol- 
low up our success, and that, if the company looks to me to 
take the necessary steps at present, sufficient support for 
that purpose should be provided. Mr. Fsahnestock several times 
asked me if I needed the assistance of senior counsel. My 
reply was that I did not and that the company could notbear | 
| 
| 


| 
| 


the experse. Mr. Fahnestock asked me if I needed the assist- , 
ance of younger counsel. My reply Was thet the empl qynen® of 
gther counsel would involve the company expenees at we 
o need is to get those assignments from Washington, to get 
certain papers from Trenton, to issue certain subpoanas, to 
take certain testimony and to do other minor things none of 
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without meeting the expens thereof 
WusseiShn1s now are we to do e things. Wall Eee * tanp So | 


c he 
them? “Hai Mr. Andem do them? Wi11 someone else do then, or| 
does the company deeire me to do them? Who is to leave his 
office and his business and go to Washington perhaps and to 
Trenton and other places? Who is to do and to meet the expeng- 
es of these and other things? I an not anxious or desirous 
of doing them, but I am willing to do them if reasonable pro= 
Vision is made therefor. 


Very respectfully yours, 
Louis Hicks. 


November 20, 1903. 

New York Phonograph Company, 7 i 

140 Nassau Street, New York. | 
Gentlemen: - 


Replying to your favor of November 19, which re 
fers to my letter of November 17 to Mr. Fahnestock, I beg to 
sayi- 


Mr. Notman would be of no assistance whatever, but 
the contrary would be a hindrance on the motion ‘for prelimin 
ary injunction. Mr. Notman could not assist in the prepar- 
ation of the papers, and would have to be instructed both as. 
to the facts and as to the law. To do this would involve 
additicnal labor and serve neo special purpose, since when 
this work is done We are not in need of assistance on the 
argument in presenting the facts and the law to the Courte 
With reference to the relations between New York Phonsrraph 
Company and Mr. Camp, I desire to’sgy that I am loyal to Mr.- 
Camp as I an to New torr Phonograph Companye Mre Cam and I 
have been associated together for three years in the conduct | 
of this litigation, and it seems *9 me that it would not be 
proper for me to advise New York Phonercraph Company with re- 
ference to its relations with Mr. camp. Assume, for instanca, 
that I should express some cpinion one way or the other upon 
the question, and that as a result the relaticns between the 
company and Mr. Camp should become more complicated cor sever 
ede It would be exceedinely difficult, if not impossible, | 
for me to convince Mr. Camp and cthers that I had acted solely 
with a view of bringing about a proper, equitable and just 
termination of the present controversy. It has not seemed t 
me to be for the best interests of all concerned that I be | 
drawn into the question existins between New York Phonopraph 
Company and Mr. Camp. I have regretted the situation sincerg- 
ly, and I have cencluded that upon this matter I should expr¢ss 
no opinion except at a meeting when Mr. Camp and your board 
are presente 


on the motion for preliminary injunction. There is en im- 
mense amount of work to be donee I Know what it would be ne 
cessary for me to do in order to bring the motion on at the 


} 
I cannot undertake to say what Work Mr. Cam would 
present time. 


I cannot state this morning what the additional ex- 
pense of preparing and printins the briefs and papers referrdd 
te would be, but witl go over the papers in the case at once, 
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and give vou an estimate. 


In conclusion, I trust it will be understood that my 
letter of November 17 was written in response to a suggestion 
from Mr. Fahnestock, after a consideration of his request of 
how, under existine circumstances I could move at once for 
preliminary injunction. 


Very respectfully yours, 


Louis Hicks. 


December 24, 1903-6 


James L. Andem, Esq., 
c/o New York Phonograph Compsny., 
140 Nassau Street, New York. 


My dear Mr. Andem: 


Referring your letter to.me of December 10, | 
the receipt of which I us already acknowledged, I beg +0 
say that I have to-day written to Mr. Camp, requesting him to 
sign consents for the substitu: ion of anew solicitor of re- 
cord in the suits of New York Phonograph Co. and New England 
Phenograph Co. ve National Phonograph Coe et ale -I cannot.at 

the present time fersee just What the course of events will.b 
The efforts which we have been making involve the interests 
not only of New York Phonograph Coe but of New Enrland Phono- 


graph Co. and the cther local companies with whom you have 


secured contracts. If Mr. Camp is now out of the case, ob- 
viously some neW arrancement should be,made with reference 
to a division of any meneys or advantages that may be recov- 
ered in the litigation. Assuming, first, thet matters with 
Mr. Camp will be or have been finally and equitably arranged, 
anew basis should be made for the conduct of the Litigation. 
Under your agreements with the companies, you Were to receive 
60%, of which 40% was to be devoted to ccunsel fees. I have 
no definite idea to suggest at the present time, except this, 
that in the case of New York Phonograph Co. a concession must 
d%bviously be made to those gentlemen who have contributed 
financial support to the litication. Of course, .the division 
of percentages Which hus heretofore existed, namely, 25% to 
ur Camp and 15¢ to me, has been inequitable, in view of the 
act that the prosecution or the main suit, cut of which only 


‘a recovery can be had has fallen from a time prior tc the 


argument of the plea down to the present time almost, if not 
entirely, upon mee All I can say is that the matter should b 
well considered, and that after matters with Mr. Canp are ad- 
justed, a proper working basis should be arrived at. I shoul 
like to get your views upon the matter, and in making any ar- 
rangements you will have my hearty co-operation. 


With reference to New York Phonograph Co.'s litica- 
tion, I note your statemént in the letter of December 10, tha 
I Would be given all the assistance of every kind that r" may 
need to neable me to rapidly proceed with the prosecution of 
this suit. The statement also includes the suit of New Eng- 
land Phonograph Coe, but as I do not understand that Messrse 


yang Pp Fehnestock and Lewis arf “favre ee te th the New Engz | 
oY 20 s - 

ma cpbing’ mane Go. teed, motion or bred Lm here oe oe ous 

| 


bn tials en papers are substanti tion drawn. The papers on the 
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/motion for contempt are ready. The printer is at work upon 
the exhibits, and as I progress in the work, my confidence in 


the possibility of success on the motion is not lessened. 


Everyone ocucht to understand, however, that the eranting of 


the motion for preliminary injunction would be a victory of 
such maenitude that the court will weirch every point carefull, 


before deciding it in our favor. 


Very truly yours, 


Louis Hicks. 


February 24, 1905. 


James L. Andem, Esq., 
140 Nassau St. 
New York, N. Yo 


Dear Mr. Andemi- 


I have considered the criticism made by you over 
the telephone this morning to the effect that my request for 
check to cower expenses of the trip to Buffalo for the argu- 
ment to be had on February 27, should have been addressed to 
you and not to Mr. Fahnestccke. I do not desire to raise ques 
tions in regard to inrnaterial voints. ..However, whenever the 
Board of Trustees of New York Phonograph Company have desired, 
action to be taken on behalf of the company reavests have bee 
made direct to me and I have been requested to do on behalf o 
the company, and I have done on behalf of the company matters 
not included or contemplated in the oricinal agreement where 
Mr. Camp and I undertook to prosecute cuits on behalf of New 
York Phonerraph Company. Withsut discussine the whys and 
wherefores it is clear that the hasis upon which I oricinally| 
agreed to participate in the prosecution of the tights of New 
York Phonorraph Company has completely falleneuuk In order 
to preserve and to protect the interests of those involved 
and my oWn interests I have been obliged to conduct the entir 
litireation and have relied, ané stil] rely, upon an equitable 
compensation in case the suit of New York Phonosranh Company 
is eventually successful. From time to time I have requested 
thet an understandin~ he reached between you, the New York 
Phonograph Company and myself as to the proper division of 
any recovery that may be had cn behalf of New York Phonograph 
Company in the prosecuticn of its rights and in the absence 0 
such an understanding I mist necessarily rely upon an equit- 
able division. The altercation between you, New York Phono- 
eraph Company and Mr. Camp is one to Which t have not been a 
party and in which, for the interests of all concerned, I 
should not enter. This I have explained verbally and in writ 
ing several times. If you or New York Phonorraph Comvany hav 
any understending different from my understanding of the mate 
ter, I request that it be communicated to me. I write to you 
individually and as Secretary of New York Phonograph Company. 


I have let nothing interfere with the proper prosecu- 
tion of the rights cf the New York Phonograph Company. I do 
not Gesire to raise difficulties, nor do I desire to encounte 
difficulties. The oririnal plan of prosecution has necessar= 
ily been modified end these interested should see to it that 
an equiteble understanding is reached in view of the situa- 
tion for the protection of all concerned. 

Very truly yours, 


Bae Louis Hickse RaymondR. Wil 
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James A. Andem, Esq, April 27, 1905-6 
c/o New York Phonograph Ce. | 


140 Nassau St., 
New Yorke 


Dear Mr. Andem: 


I have just received your letter of April 26. With | 
reference to the presecution of the New York Phonograph Comp=| 
any's case, The fact that the entire conduct of the litigaticn 


> t} thw a 
has fallen upon me, since Nr. Camp's retirement with the ex 
ception of Mr. Tomlinson's sersuments at tie 


the clese wili be @ 
sufficient basis upen Which I can rely for an equitable com- 
pensation in case recovery is eventually had. I should have 
preferred, however, to have reached some equitable understand 
ing with you and the New York Phonograph Company. The condi- 
tion arising from the controversy between you and Mr. Camp a 
between the New York Phonograph Company and Mr. Camp Was one 
not brceucht about by me, and one of which the consequences LE 
fell as far as the litigation is concerned entirely upon mée 
What I desired tc acccm lish in regard to the New York Phono- 
graph Company's case Was the reaching of an equitable under- 


~ 2 ~ 
standin-c. 


In regard to the prosecution of the suits of the othe 
local phonograph companies. Those suite cannot be disconnect 
ed from the prosecution and results obtained in the New York 
Phonegraph Company's casee The New’ York Phonoprraph Company's! 
case Was, of course, the test cuit and the main part of the 
work for the prosecution of the other local Phonograph Comp- 
anies' cases has, therefore, been done and the same equitable| 
considerations enter into the prosecution of the cases on be-| 
half of the other loca} Phonograph Companies. I am surprised! 
at the statements contained in your letter with reference to 
the prosecution of suits on behalf of the other local compan- 
ies. The time has been reached when, as I have stated, the 
bills should be filed. I have advised you that the prepara- | 
tion of those bills requires the utmost csre and I now state 
that great prejudice may arise if mistakes are made in the | 


preparation and filing of these bills. You inform me that 
you hge arranged for the filine of those bills by a person 
not named and evidently without consultation of any kind with 
mee I desire tc state emphatically that you have no right to 
proceed in this manner. « « © « « © 


Yours very truly, 
Louis Hicks. 


-“Wove"any BOG 


' New York Phonograph Company, 


Wme Fahnestock, James L. Andem 
and John C. Tomlinson, Esqe, 


Gentlemen: 


I have this morning received a letter from Mr. 
Andem Which reads as follows;- 


"New York, Nove 10,:1905. 


iomimn 


Louis Hicks, Esa, 
25 Pine Ete, City. 
Dear Sir: ‘ | 
i Your letter of the 9th instant to the New nd 
24e 
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York Phonorraph Co pa y received and its contents 
duly notede I wish to advise you that Mr. Tomlinson 
has been asked t2 take charre of and arrue the New 
York Phonorraph Company's side of the appeal before 
the Circuit Court of Appeals. It is of course unders 
stood and intended that you should continue to act | 
as associate counsel in the case and Mr. Tomlinson 
will doubtless commnicate with you within a day or 
two, to arranre f 


| 


fer conferences as to the preparation 
of briefs and other preparation for argument. 
Very truly yours, 


JAMES L. ANDEM.® 


In my letter of Nov. 9, I stated that "the creater 
part of my brief is ready for the printer, and no provision 
whatever has been made or indicated to enable me to have my 
brief printed or filed." The sixth paragraph of the arreement 
dated November 14, 1900, between Mr. Andem and Mr. Canp, 
signed by them aid by me, and arreed to by Mr. Andem and me, 
reads as follows;- 


| 
| 
| 
| 
| 


"SIXTH.-The parties hereto doe hereby mtually 
covenant, promise and arree that Louis Hicks, Esq, 
shall be, and he hereby is, appointed by the party of| 
the first part as associate counsel to advise and act | 
with the party cof the second part in regard to the mat- 
ters herein provided for, and that actions or suits oF 
other proéeedines shall he brought and prosecuted in | 
such courts and in such manner as the party of the 
first part and his said associate counsel shall desig» 
nate and prescribe, and that said suits and actions or 
other proceedinzs shall br brought and prosecuted by | 
the party of the second part in such courts and against 
such persons, excepting the American Graphophone Comp+ 
any and its selline agents, and in such manner as the} 
party of the first part and the said associate counse 
shall designate and prescribe." 


The withdrawel of Mr. Camp necessitated, not only th 
direction and charge, but also the prosecution of New York 
Phonograph Company's suit by mee I shall, of course, be | 

t 
if 


sol 


pleased to have the assistance of Mr. Tomlinson in the Circu 
Court of Appeals, but if Mr. Andem's letter of Nov. 10 cone | 
templates a departure with reference to my rights in th 
premises, I de not consent thereto. 


T should he pleased to receive from you a proposition 
which would compensate me for services rendered, and thereby) 
enable me to withdrew from further participation in litigation 
on behalf of New York Phonograph Company. I believe that the 
interests of New York Phonograph Co. will be best promoted b 
counsel whe has the effective support of those interested with 
him in the successful prosecution of the rights of the comp-| 
any. Whatever is to be done should be done quickly, since | 
the appeal will come on for argument on December 6, nexte 


Very truly yours, 
Louis Hickse 
New York Phenograph Co., James Le Andem, Esq, 
140 Nassau St., 140 Nassau Ste, | 
New York. New Yorke 
c/o N. Y. Phon. Co. 


Wm. Fahnestock, Esq., John C. Tomlinson, Esq., 


2 Wall Ste, 15 Wall St., 
New Yorke New York. 
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Nove 16, 1906. 


| John C. Tomlinson, Esa, 


15 Wall Ste, 
New York. 


My dear Mr. Tomlinson: 


graph case along the lines of my brief used on the argument 
before Judce Hazele In addition, I shall incorporate the 
matter of my argument before Judge Hazel on the re-hearing a 
Buffelo. I have just read over again the printed brief of 
your excellent argument on the first hearine before Judre 
Hazel, and would sugrest that as part of cur brief on appeal 
you review in like manner thequestions, to be argued on the 
appeal. It seems to me that you can use the matter of your 
printed brief with such additions a= you think best. The only 
addition which occurs to me as necessary, is a consideration 
of the question of the continuation in force of complainants 
rights after March 26, 1903, being a question which we did 
not discuss at the first hearin before Judge Hazel, but dis 
cussed cn the motion for re-hearine at Buffalo. 


I have drawn my brief on appeal in the pons 


I make this surcestion for the reason that the time 
within which our brief must be completed, printed and filed 
very short. I am satisfied that the plan here sugrested wou 
be very effective, the two parts (your part and my part) to 
be printed, of course, as one brief. 


mu 


I assume that New York Phonograph Co., Messrs. 
Fahnestock and Andem, Will reach a just conclusion with re- 
ference to my rirhts and standing in the cause and will act 
accordincly. I thourht it necessary to advise you of the 
situation, lest you might be misled. I’ intend, of course, t 
maintain my richts and position in the cause. 


Kindly let me have your idea as to the plan of brief 
sugeested, and if the plan sugcested meets with your approv 
kindly let me know when you think your part of the brief wil 
be ready. 

Believe me, 


Very truly yours, 
Louis Hicks. | 


P.S. Do you need a copy of the record on appeal? 


Dece 2, 1905. 


New York Phonograph Co., 
140 Nassau St., 
. New York. 


Centlemen: 


There has been a distinct refusal to supply me 
with funds to meet the expenses of printins our brief on ap- 
peal and of filing the same With the Clerk of the Court. I 
have repeatedly requested that at least $275 be furnished to 
me for this purpose on or before Dec. 2, 1905. Very probabl 
this amount will not cover the disbursements. Monday, Dec. 
4, will be the last day before the appeal is called for argu 
ment on Dec. 5.2 Whether an adjournment of the argument is t 


RESORT 
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be had or not, the brief of New York Phonograph Company mst 
be filed before Dece 5 I shall make no further commnicatio 
to “ain or anybedy connected with the Company upon this point. 


Yours truly, 


Loui s Hicks. 


New York Phonograph and James Ise Andem, Esq., 
140 Nassau Street, 
New York. 


Gentlene : 


For more than a year last past I have been request= 
ing that funds be provided with which I could make effective 
our decrees ageinst the National ynenopr ers Cos On March 23 
I informed you that I needed ahout $100 for disbursements on 
account of the injunction and cther matters. On March 27 I 
informed you that the preceedinrs taken by me had resulted i 
the service of the injunction. On March 26 I informed you 
that I was still without funds to meet the disbursements on 
the matters mentioned in my letter of March 23. On March 2 
I informed you that I had eene to Buffalo and had secured 
from Judge Hazel a denial of the motion for a suspension of 
the injunction. 


| 
| 
} 
April 16, 1906. | 
j 


By reason of the refusal to previde me with funds rape 
the } mandate, order on mandate, issue of injunetion, service 
injunction and the like, I was obliced to meet these disburse- 
ments out of my own nocket. TI have been obliged with the exe 
ception of the trip to Buffalo to do everything at my own exe 
pense.’ I informed Mr. Andem that it was necessary for me to| 
have the services cf one or more detectives to follow up the) 
violations of — injunction and to secure vroper evidence ; 
upon which to move before the court to enforce our rirchts. 
Instead of Pink shine me with a detective or with funds where- 
by I might take such steps, Mr. Andem referred to me one Mre 
Samuel F, Hyman, whose princips 1 idea seems to be pursuing | 
some arreements afainst the jew York Phenerraph Co. and in= | 
forming me that he, without my knowledge or consent, had con4 
tracted with the New York Phonorraph Co. in regard to the 
Company's richts in which I have a vested interest as a re=- 
sult of the Jitication which I have been conducting for so 
many years last past. 


| 
| 
I desire to say that everything accomplished ms peer 
accomplished by me in spite of the obstacles thrown in my | 
path, and that it is necessary that a reasonable attitude be | 
taken and reascnable support be furnished if the costly Wen 
| 

| 

i 

| 

| 


ory which we have obtained is to yield any fruits whatever. 
Very truly yours, 
Louis Hicks. 


I will remove my office on May 1 to 71 Nassau St. 
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May 16, 1906. 


New York Phonograph Co. and James L. Andem, Esqe, 
140 Nassau St., 
New York. 


Gentlemen? 


I have to-day received a letter from Mr. Andem with 
reference to New York Phonograph Company's casee In recent | 
letters I have repeatedly pointed out the importance and nee 
cessity of taking the necessary steps to enforcé the rights 
of the New York Phonograph Co., and I have requested that I 
be provided with the necessary means s0 to do. In reply I 
have been informed by Mr. Andem that his judgment is opposed 
to my judgment, and furthermore, no support whatever has bee 
given to me, but I am requested to incur the entire expense, 
do the entire Work, and trust to Mr. Andem's judgment whethe 
I shall be reimbursed or not and What shall be my reward or 
compensation for doing the entire Work, which, under the 


contract, I am not obligated to do. Therefore, I desire’ to | 
say: | 

FIRST: I am ready to preceed with the matters of the New i 
York Pheonosraph Co. under the contract made between Mr. Ande | 


actins for the New York Phonograph Co., Mr. Camp and mee Th 
means in co-operation with Mr. Camp, and under the terms and 
conditions of the contract, the question of my compensation 
for extra Wrk done durinz the period of Mr. Camp's inactivit 
to be equitably adjusted. 

SECOND: If it is desired that I shall preceed in any man 
ner other than that prescribed by the contract, then some 
reasonable proposition should be made to. me. Which will make 
it possible for me to do the things necessary to be done in 
the interest of the New York Phonograph Co. I am makine no 
such request to you, but you are asking me to proceed in a 
manner not contemplated by the contract, while at the same 
time, you are refusing to assist me so that I can soe proceed, 
indeed, are interposing obstacles, as I have from time to 
time pointed out, so that I cannot proceed, and have for 
several vears refused to indicate what would be an equitable 
compensation to me for the services which you request me to 
perform beyond the services contemplated by the contract. 


THIRD: I should be pleased to receive from you an offer 
which would enable me to Withdraw from further participation 
in litigation on behalf of the New York Phonograph Co. If 
you are not willing to put me in a position where I can effe 
ively work in the interest cf the New York Phonograph Co., 
then it will be to your interest to be represented by some 
one who has your confidence. and support. ° 


Six years experience in this litigation has shown 
that the litigation has cost me at least $25,000; that it has) fF" 
permanently impaired my health and strength; and that no one ' 
lawyer working on a continsent fee, and a contingent fee whi 
is disputed, and without financial assistance, either for the 
taking of the necessary steps requiring disbursements in the | 
litigation or to meet his individual expenses while devoting | 
his time to take such steps, is able to bear the burden of 
the entire litigation, for the two-fold reason that in at- 
temptine so to do, his own finances will be exhausted and his 
strength will give away, as mine have repeatedly during the 
last six yearsSe 


When the decision of the Circuit Court of Appeals 
was handed down, I took immediate steps at my oWn expense to | 
accomplish everything necessary to be accomplished. The only) f 
assistance I got was on the trip to Buffale in which I was 
286 } 
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Fol. 8236 successfule When I informed Mr. Andem that we should procure 
the necessary evidence upon which to base contempt preceedincs 
- and that I shouic be previded with ‘ends for the accounting 
Teme: ick abselute reMesaels. <= em izcormed tet ail the 
Ztemorrerziec Werk iz che ¢czss2 mmist Pe Sore 22 RF |Fsa expense, 
~ that I must advance all moneys necessary for the dibursements 


in the case, no matter what they are, that no arreement will 
t am expected to do all | 

of Mr. Camp's work and that if I take steps at my own expense, 
my reimbursement depends upon Mr. Andem's judgment. More=- | 
over, I was compelled on the anneal not only ta prepare 
my own brief, but to have my owm brief printed and also Ur. 

~~ Tomlinson's brief printed, incurring the liability myself, 
and when I rendered a bill for the expense of the printing 
and the expense of the typewriting, there was n absolute re= 
fusal to pay the expense of the typewritinz, and Mr. Andem | 
hunted out my printer and psid the bill himself rather than 
trust me with the funds so to doe It is perfectly clear that 

the situation has been made such that the effective prosecu= 
tion of the interests of the New York Phonorraph Company is | 
impossible unlesss a reasonable and practicable basis of work 

is established. 


| 


Very truly yours, | 
Fol. 84. Leuis Hicks. | 


Pe 8. 
I have written Mr. Tomlinson to-day requesting him to 
repudiate the followine statement in Mr. Andem'ts letter: 


"Recent conversaticns with Mr. Tomlinson have indi- 
cated that you are aWaitine some new arrangement in regard t 
your compensation different than that provided for in your 
contracte Mr. Tomlinson, however, is not clear as to exactl 
What demands you are making in this respect." 


2 May 16, 1906. 


John C. Tomlinson, Esq., 
35 Wall St., 
New York. 


= My dear Mr. Tomlinson: 


Andem, wherein he says: "Recent conversations with Mr. Tom- 
linson have indicated that you are awaitins some new arrange 
Fol. 85. ment in regard to your compensation different than that Pro=| 
~ vided for in your contract. Mr. Tomlinson, however, is not 
clear as to exactly what demands you are making in this ree 
spect." 


I have this mornine received a letter from Mr. | 


Surely you cannot have made any such statements to | 
Mr. Andem. Nothing that I have said to you or to your asso-| 


¥ ciate who called upon me would warrant such a statement by 
you to ir. Andem, end I do not, therefore, believe that you 
have made to Mr. Andem any statement which gives him the right 
to make the statement to me above quoted. Will you, there- 
fore, so state to Mr. Andem? 


on under the contract made between Mr. Andem acting for the 
New York Phonograph Co., Mr. Camp and myself. If the New 
York Phoneocraph Co. and Mr. Andem desire that I should pro- 
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My position has been, and is, that I am ready to go | } 
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| 
ceed unaer any other arrangement, reasonable support, to | 
enable me so to do, mist be provided. I have for years past | 
requested an equitable understandine in regard to my compen- 
sation, but all parties know that althouzh no such equitable | 
understandins has been reached and a refusal to arrive at 
any such equitable understanding has been made, I have | 
nefertheless devoted myself to the interests of the New York 
Phonograph Co. I have more than once stated that I should b 
pleased to receive an offer which would enable me to with- 
draw and permit those interested to conduct the litication 

as they think best, and through counsel whom they are willing 
to support. Your associste who called upon me put to me a 
question embodying the substance of Mr. Andem's statement 


above quoted, but as I emphatically repudiated to him the 
implication contained in the suggestion he must have stated 
to you what I said. 


With personal recards, believe, 
Very truly yours, 


Louis Wicks. 
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| 
| UNITED STATES CIROUIT CouRT, | 
Southern District of New York. | 
| 
| 


| NEW YORK PHONOGRAPH COMPANY, 
Complainant, 


THOMAS A. EDISON, THE EDISON PHONOGRAPH | 

COMPANY, THE EDISON PHONOGRAPH WORKS 3 

and the NATIONAL PHONOGRAPH COMPANY, 
Defendants. 


ee 


| 
| To the Honorable the Judges of the United States Circuit ty 
| For the Southern District of New York: | 
| The petition of the New York Phonograph Company 
| and James L. Andem respectfully shows to the Court: 
| 1. ‘That a suit in equity was duly instituted in thi 

| Court on or about January 12th, 1901, by the filing of the 


| bill of complaint herein, in which your petitioner, New Yo 
| Phonograph Company is complainant and the defendants mand 
| namedx are defendants; that seid suit was instituted on ved 
half of complainant by Elisha K. Camp, as its Solicitor, nia 
| 
it 


its 


| 
| 
| 
| 
| said Camp is still its solicitor of record, though he has 
| 
| not appeared for complainant or taken any steps herein on 
i 
| 


behalf since on or about December 10th, 19033 that an ~ 


| lLocutory decree for an injunction and an accounting, was 


dered against defendant National Phonograph Company on or 
aeaut April 20th, 1905, by direction of fideo “taker aides 
| opinions herein in this Gourt are duly reported as "New Yo 
Phonograph 0. 4 7. Bitgon et al, 136 Fea. Rép., 600," and” 
| scia decres ann pokigape th. PRGA Aaa a ‘496. 
| by the Cirouit Court of Appeals for the Second cirouit} ‘tne 
petitioners are desirous of taking the accounting decreed to 
said complainant, but are embarrassed and bRevented th sd o- 
ing by the ‘pots, ‘omissions and ‘misconduct of said Elisha Ki ~ 


Raymond R. Wile 
Research trary 


€ 


| Camp, and seek hereby that this Court may order that his 


| 
| name be stricken from the files of tnis case as Solicitor | 
| | 
for complainant, and that Messrs. Kohler and Kohler may be, | 
substituted in hia stead and place as its ‘Solicitors. | 


Re That on or about November 9th, 1900, complainant 
New York Phonograph Company duly entered into a contract in| 
writing with your petitioner James L. Andem, copy of which, 
as well as of a collateral agreement made and entered into at 
the same time, are hereto annexed as part hereof, and are 
marked Exhibits 1 and 2 and all the matters therein set 

, forth are herein averred to be true; that your petitioner | 
Andem entered into similar agreements with divers other cor+ 
porations holding licenses similar to those held by the New 
York Phonograph Co. from the North American Phonograph Com-| 
pany granting them exclusive rights to the sale of phonographs, 
graphophones and supplies over particular districts of terri- — 
tory, inoluding the "New England Phonograph Company;“ that | 
thereafter, on or about November 14th, 1900, your petitioner 
Andem, acting under the authority conferred upon him by said 
agreements, made and entered into a written contract with the 
aforementioned Elisha K. Camp, and Louis Hicks, an attorney. 
and counsellor at law, copy of which is hereto annexed and | 
made part hereof, being marked Exhibit 3; pursuant to said | 
agreement, this suit was instituted, and the validity of | 
said agreement and the suthority of your petitioner Andem | 
to institute it for and on behalf of the "New York PRABSeae 
Company” was duly adjudged herein on the determination of At 
plea to said bill by Judge Waliace in this Court, his opintin 
being duly reported in 119 Fed. Rep., 544; that prior to. it 
execution of said agreements, Exhibits 1, 2 and 5, & conven 
tion was held in the city of Cincinnati, Ohio, on or about 


: September 25th, 1900, of officials connected with the New York 


-2e 
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Phonograph Co., the New England Phonograph Company and other 
similar exclusive licensees, for various territories, of the 
North American Phonograph Company, whose rights were all be- 
ing ignored and violated by the various companies enumerated 
in said Exhibits 1, 2 and 3, and it was resolved therein that 
suits @hould be instituted, in order to enforce said licensees' 
rights, and, accordingly, said agreements, Exhibits 1 and 2) - ) 
were executed by petitioner New York Phonograph Company, with 
the approval of a Committees appointed by said advisory con-| i 
vention, and petitioner Andem thereupon entered into the con 
tract, Exhibit 3. \ 
3. That at or about the time said retainer began, the 
question arose whether said Elisha K. Camp's relations to the 
American Graphophone Company and its selling agents might not 
prevent him from faithfully and diligently prosecuting your| 


potitioners’ said cause of action, and said Camp agreed and) 


te 


; 


contracted "that if, at any time, the Amorican Graphophone | 
Company, or its seling agents should be drawn into the liti- 
gation, my loyalty to its interests would make it impossible, 
without its consent, to continues to act for you, or those 
whom you represent;* that a memorandum of said agreement 

and understanding, signed by said Camp, and bearing date 


December 20th, 1900, was forwarded by him to your petitioner 
Andem, copy thereof being hereto annexed as part hereof, 
| 


being marked Exhibit <. 


4. That said Elisha K. Camp set forth his relations to 


the American Graphophone Company and its selling agents, a 


Columbia Phonograph Company, and the contrariety of interes 


| 


between said companies and petitioner New York Phonograph 
Company, in an affidavit verified by him July 17th, 1905 and 
filed by him on behalf of the New York Phonograph Company in 


the Supreme Court, Westchester County, in opposition to a 


3 on 


proceeding entitled: "In the Matter of William Carman, as | 
| 
' 


Executor of the Last. Will and Testament of Charles B. Carman, 

| 
| deceased, for leave to commence an action for the dissolution 
of the New York Phonograph Company," in which he made the fo1- 


lowing averments, which avermeonts petitioners adopt as part, 
hereof: 


“When my letter" (referring to the letter hereinabove 
set forth, from said Camp, to your petitioner Andem, date 
December 20th, 1900) "was written I was, as I am at the 
present time, one of the attorneys for the American Graph: 
ophone Company and the Columbia Phonograph Company, Gener 
al. The New York Phonograph Oompany claims substé4atially 
similar rights against the American Graphophone Company 
that it does against Mr- Edison and his companies, and I 
desired to make it clear beyond cavil what my position 
would be should the American Graphophone Company become ir 
volved in any way in litigation in connection with the Ne 
York Phonograph Company, Such a situation arose in the 
sults brought by John E. Helm, as complainant, against Am: 
erican Graphophone Company, Columbia Phonograph Company, 
General, and New York Phonograph Company. Mr- Helm is a 
young man connected with the office of Howard W. Hayes, 
who is Mr. Edison's personal counsel and counsel for all 
re the defendants in the case of New York Phonograph Company 

; against Thomas 4. Edison, the Edison Phonograph Company, 
the Edison Phonograph Works and the National Phonograph 
Company, pending in the U. S. Circuit Court for the South: 
ern District of New York. His name is on Mr. Hayes’ offi 
door in the Prudential Building in Newark, New Jergey, an 
I nave seen him and the affiant Evans there in conversa- 
tion together on several recent occasions and the latter 
a\ has recently sworn that he has been going to Mr. Hayes’ o 
a fice as often as two or three times a week for some time 
past. I am firmly convinced therefore,that Mr. Helm's 
suit is directed against the American Graphophone Company 
and the Columbia Phonograph Company, General, in the inte 
est of Mr. Edison and his companies and not in the intere 

of the New York Phonograph Company as it ostensibly claim 
to be. erican Graphophone Company and the Columbia 
Phonogra éral, are, therefore, directly attacked 
5 by Mr. Edison and his companies, and they are called up- 
ie on to interpose every defense at their command. They) 
have in common with all dealers and users in graphophones 
and phonographs become more or less familiar with the iit 
igation between New York Phonograph Company and Thomas A. 
Edison, the Edison Phonograph Company, the Edison Phono~ 
graph Works and the National Phonograph Company and the 
defenses interposed by those defendants to that suit and 
have availed themselves of such allegations against New 
York Phonograph Company in the Helm suit as, in the opin- 
jon of their officers, would destroy any claim made 
against them by that company. The Helm suit is based) 
| upon U. S.° Letters Patent Nos. S4h, P14 and 341, 288, | anc 
- may be described as a graphophone it as disti ished 
from a phonograph suit. An inspection of the bills in 
both suits will reveal their radioal difference. Morey 
over, the bill in the Holm suit is couched in such lan- 
guage as to render it capable of denial in almost every 
instance as will be readily seen upon an inspection 


( 
. | eS 


‘ 


| 2nd, 1903, a suit was brought in this Court by one John &. | 


ee a ———————eE ; ' : 
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"thereof. No stronger argument could be advanced in re~ 
futation of the absurd attempt to connect the American | 
Graphophone Company and the Columbia Phonograph Company, 
General, with the New York Phonograph Oompany than the | 
fact that in the Helm suit separate answers are interposed 
which reveal the true relationship between them. The ds- 
fense set up in their andors is distinct and wide apart. 

It must be borne in mind,“ of course, that the American | 
Graphophone Company is not a party to the suit of New York 
Phonograph Company against Edison et al, although the prin- 
ted copy of the plea and answer, and proofs herewith s 
mitted shows that the attempt was made to connect it as be- 
ing the real complainant in that case, that the testimony 
taken was devoted to that end and that the attempt resulted 
in disaster and failed signally. As counsel for the r- 
ican Graphophone Company, I would have been chargeable | 
with a breach of professional duty to my client under | 
the terms upon which I came into the New York Phonograph 
Company litigation as evidenced by my letter to Mr. | 
Andem above referred to, if I had draw an answer 

failing to set up as a defense the allegfations contained 
in the answer to the Helm suit." | 


5. Your petitioners further show that on or about April 
Helg,as Complainant against American Graphophone Company, 

Columbia Phonograph Company, and New York Phonograph Company, 
and in said action said Helm, as a stockholder of petitioner 


New York Phonograph Company instituted proceedings to enjoix, 


said American Graphophone Company and said Columbia Phono- | 
graph Company from tiolating said New York Phonograph Company's 
exclusive rights, said Helm asserting that petitioner New York 
Phonograph Company declined and neglected to institute such | 
suit; that said suit involved violations of licenses for th 
use of graphophones, just as the present suit involves phong-~ 
graphs, exclusive licenses over both of which had been sim - 
tanéously granted to petitioner New York Phonograph Company 
that petitioners believe that said suit was collusively brought 
by said Helm acting in conjunction with the Edison and Nationa 
Phonograph interests, but in said suit the rights py aan 
of petitioner New York Phonograph Company as against the Amer- 
ican Braphophone Company and its selling agents were seep 
in an action in which both were parties; that said Elish Ke) 
Camp did thereupon, in violation of his duties and obligations 
~5- 


eat R. Wile 


to petitioners and without their knowledge and consent, and — 


. | 
in violation of his aforesaid agreement, Exhibit 35, and the 


| professional rolationship thereby created, and contrary to 


his duties and obligations as an officer of this Court, appear 
as solicitor and counsel for said “American Graphophone Con=< 
pany” and “Columbia Phonograph Company," and i# did, in their 
behalf, on or about July 6th, 1903, interpose an Answer on 
their behalf and in their interest, subscribed by him as | 
solicitor and counsel for said opposing defendants; that ih 
and by said Answer he maintained and advocated the negative | 
of nearly all the material allegations of the bill of com- 


" 
plaint in the present suit, and set forth and amplified for 


said opponents of petitioner the defences brought to his at- 
tention in the present suit in his capacity of solicitor and 
} 


counsel of complainant, and employed the information and 


kmowledge gequired by him se counsel sizthetezegtizanpoxants 


for petitioners as matter to be asserted by mmm and on be- 
half of their said opponents against them; that he did by hia- 
said Answer pload and assert, on behalf of said American 


Graphophone Company, the following defences, interposed against 


complainant in the present suit, to wit, (a) denial of con- | 
tinued subsistence of the licenses, (b) Genial that tne Now 
York Phonograph Company was still in business or had been far 
any portion of eight years previously, (c) alleged waiver arid 
retiaqut shaent by New York Phonograph company of its rights 

(da) inability of New York Phonograph Co. to supply demands 

for machines and supplies, (e) laches in proseoution of suite; 
that in said answor, he further set forth én behalf of cast 
defendants matters projudicial to potitioners which were ob- 
viously 2ak incorrect, and among obher toate that tne How \York | 


| 
Phonograph Company had no place of business in the city, county 
: 


or state of New York. . ‘ 


4 | 


| 
} 


| 
} 
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6. - That on or about January 30th, 1903, a suit was begun Hi 
in the United States Circuit Court for the District of Rhod i 
Island, by the New England Phonograph Company, in which the 
said Now England Phonograph Company made the American Graph- Hi 

ophone Company a co-party'complainant, the action involving | i , 
an effort to enforce exclusive licenses like those here in- MW 
volved, for the New England Statos; that without the consent te. 
of petitioners, nor, as petitioners aver on information ana! ! 
belief, of said New Englend Phonograph Company, said Elisha! i 
K. Camp appeared in said suit as solicitor and of counsel for Re 


the defendant The Dawson Company in opposition to the in- | 


terests and rights of the New England Phonograph Company ani 
of your petitioners and his duties and obligations to them | 


and in violation of his agreement and the professional 


relationship oreated by Exhibit 3 and contrary to his du- 


ties and obligations as an officer of this Court; that said 


Camp filed affidavits on behalf of said defendant, setting | 


forth various defences, including laches, and submitted 


GMusdtaly end | 
briefs and agreements,,as a result of which Judge Brown 


held on or about March 17th, 1903, thet the application for 
a temporary injumction should be denied, =- the opinion is | 


reported in 124 Fed. Rep. 1022; that on or about April 6th, 


| 


1903, said Camp filed an answer setting forth such defenced 


in said suit, which was eubscribed by him as solicitor and | 
counsel for said defendant. ) | 

7. That on or about March 19th, 1903, said Elisha K. ‘Camp 
filed a Brief for Defendant in a suit in the United States. 
Circuit Court of the District of Connecticut, between "New 


England Phonograph Company, as Complainant, and American | 
as Defendant, | eae 4 
Graphophone Company,” in opposition to complainant's motion 


to restrain defendant from selling graphophones and supplies, 
his said appearance and action being in opposition to tne | 


ay 


ee 


interests and rights of the New England Phonograph Company | 
and your petitioners, and his duties and obligations to then, 
and in violation of his agreement, Exhibit 3 and contrary | 
to his duties and obligations as an officer of nicineee; | 
F that said action involved issues similar to those here eae 
volved, and said Camp therein attacked your petitioners’ | 
claims and contentions as to the scope and effect of said | 
license agreements, and urged &he defences of inaction and 
laches; your petitioners make part horeof, defendants book 
of "Exhibits" on file herein, containing copies of said af | 
briofs, affidavits and pleadings hereinbefore referrod to. | 
8. That said inconsistent retainers and action tak- 
en by said Camp thereunder have seriously embarrassed wath 
tioners; said allegations, made by him, have repeatedly been 
uti1ind® oty petitioners’ Cpponents, both as evidence and ae 
argument, end have been given additional weight beceuse of | 
said Camp's dual relations and also as indicating bad faith 
on Meakfk behalf of petitioners; they were relied upon in | 
large measure against petitioners in the proceedings in the 
"Carman" suit above referred to, seeking & dissolution of the 
New York Phonograph Company, were introduced in evidence | 
against petitioners in the present suit, and were referred 
to at length in the opposing argument and in the briefs for 
defendant in this Court and in the Circuit Court of Appeale, 


end petitjoners further aver that the adverse decision se- | 
' 


cured by said Camp in the said Dawson Company suit hae been 


used so as to embarrass and injure petitioners herein, par+ 


ticularly on the application for a temporary injunction here- 


Bithcsseres 
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in; petitioners further aver that said Camp's inconsistent 
retainers and intereets have disqualified him from properly 


7 a api Sa 


representing petitioners herein, end have embarrassed hin in 
his conduct of this cause, and caused him to lose sight of | 
| 


and disregard petitioners’ interests, and have prevented pe- 
«fue | i 


w | —— EEE 


| titioners from reposing the confidence and trust in their 80 
licitor, necessary to exsit between lawyer and client; thet | 
proceedings on behalf of petitioners have not yet been in- | 
stituted against the American Graphophone Company, though | 
they have been proposed for years by petitioners and repre- 
sent a meritorious cause of action, which petitioners intend 
in good faith as soon as a substitution of another solicitor 
will permit them and Exhibit 3 is annulled, to bring; pe- 
titioners further set forth that said Camp has never appeared 
in Court or before an Examiner herein, except in conjunction 
with others; that the various arguments in Court were made | 
by other counsel and that other counsel, conducted almost ox 
Clusively all examination and crose-examination of witnessed. 

9. That on or about soptonber, 19th and October 5th, 1903, } 
your petitioner Andem forwarded certain letters to said Cam 
copies of which are hereto annexed and made part hereof, rietbvids 
marked Exhibits 5, 6 and 7; that thereafter, om cr about 00+ 
tober 28th, 1905, said Camp wrote to petitioner Anden, aoknien | 
ledging receipt of said letters, Exhibits 5, 6 and 7 and adding: | 

"As you have asked me to give you a heatetva 
answer to the question, I desire to inform you |that 
I do not wish ‘to xxy occupy the anomalous position 
of acting as counsel for both the , complaingnt d 
tne defendent in the controversy.’ If you th 
that I am occupying such position, I want you 
notify me to that effect forthwith and I ahaa ibe 2 


pleased to withdraw from further participation | in 
the case." 


That on or “about December Sd, 1903, wail Camp agreed to mee ‘ 

the Board of Trustees of petitioner New York Phonograph Com- 4] 

pany, in conjunction with Mr. Hicks next dey, end make ar~ | i 

rangonents for immediate application for e temporary injun- | 
ction in thie suit, but immediately before the time of said | 

| meeting, he telephoned Mr+ William Fahnestock, Treasurer of |eaid 


Bompany, that he could not come down, and that he needed 


$150.00 in order to go on with said application, without | 
Je 


€ 


€ 
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| 


| 
| 
| 


reference to $350.00 arranged for by Mr. Hicks for expenses, 


which amount was not due and payable, in view of said agree- 
ment, Exhibit 3; said facts were set forth the very next aay 
in a letter written by said Fahnestock to said Hicks; that | 


; 


tBereafter, on December 10th, 1903, your petitioner andem, 
with the expressed written approval of the Trustees of oni! 
New York Phonograph Company, wrote a letter to said Camp, 


| 
accepting his proffered withdrawal from further participation 


in the cases, a copy of which ie hereto annexed as part here- 


of, boing marked Exhibit 8; that said letter was duly received 


at the office of said Camp, and in a letter writton by paid 
Camp on or about December 30th, 1903, to said William Fahne- 
rtock, a passage of said letter was quoted by said Camp, show- 
ing that said Camp had received said letter, efter the oat 
had been referwarded to him subsequent to its eeensonhiae 
et said Camp's office by his dire€tions to his clerk; Seton! 
your petitioner Andem had informed the aforenamed Hicks of the 
acceptance of said resignation of said Camp, on or about l" 
December 24th, 1903, said Hicks requested said Camp to sign, 

a consent for the substitution of a new solicitor of record 

in said causes, but said Camp declined to consent to any et Hi 
stitution until an adjustment of his claim for services was 
had, and said Camp has continued to refuse to execute such be 
sent, and still claims the entire amount of compensation wile 


ferrod to in Exhibit 33; that a motion for a preliminary injpn= 


ction herein came on to be neard before his Honor, Judge 
: 


Lacombe, January 22nd, 1904; that said Camp did not appear | | 
or argue the same, and did not aid in the preparation of the | | 
brief thereon, and did not appear before the Examiner or in any 
Court on behalf of petitioners, or either of them, and has hot 
since December 10th, 1903, and took no part in any proceed es 


herein, since said date, except,that on or about January 6th, 
~l0-= i 


€ 
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1905 he wrote to inform petitioner Andem in his om supposed | 
! | 
| interest that Judge Hazel had decreed an accounting herein, | | 


which result he had not for considerably over a year previously 


- 
contributed in any way to bring about. \ J 


10. ‘That on or about Jenuary 18th, 1905 the Board of | a 
Trustees of the petitioner New York Phonograph Company adopt 
ted resolutions looking to securing the substitution of ther 
solicitor in lieu of said Camp, which are set forth in the | 
accompanying affidavit of Williem Fahnestock, ae are also 


other communications to the same end; that your petitioner | 


Se > 
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Andem, with the consent and approval of petitioner New York) 


I 
Phonograph Company, hes retained the firm of Kohlor and Kohler | 
. | a 4 
to act as solicitors for petitioners herein in lieu and in | 
q 


stead of said Elisha K. Cemp, upon obtaining a consent or oF 
Ger for said substitution, and suthorized them to inetitute| 
proceedings to secure a judicial termination ‘of aia Camp's 
retainer; that said Camp has declined to execute any consent ‘ 
to such substitution, though the same was demanded of him by 
petitioners and said firm of Kohler and Kohler; petitioner bs 
further represents that the interestepf complainant are neyihee 
ing imperilled by reason of the non-enforcement of the George 
of the U. S. Cirouit Court SAR ROEL EOF Mxxakx2aadzx20ht Ma 
end, 1905, affirmed by the Cirowit Court of appealld on | : 


4 


23rd, 1906, granting an injunction and ordering an secount 
to be taken against the National Phonograph Gompeny, ‘no baal 
towards taking said accounting: having as ‘yet ‘been taken} bry 

chief reason for eaid inaction is the refusel of the said camp a 


to consent to the substitution of enother solicitor in his proce fi 
e 4 


and the cirvumstance that this cause of action is the chief, 


asset of the complainant hae made it extremely difficult fo 


$ 


complainant to make satisfactory arrangements for the retainer 7 


ee Oe a 


oo 1 

of new counsel to take the place of said Camp, until said ¢ p's f 
-l1- | 

| 

| 


€ 


rigats under his contract of retainer have been adjudged to | 
be annulled. | 
ll. That in order to secure competent counsel to argue 
this cause on final hearing, petitioner Andem was | 
to arrange for the retainer of Mr. John C. Bomlinson to argue 
this cause at final hearing before Judge Hazel in lieu and in 
stead of said Camp, and again on the appeal in the Circuit | 
Court of Appeals, said Tomlinson being paid by petitioner 
Andem for said services the sum of $1000.00 cach, and ea | 


balance of $RMEXMK $4500.00. being due him payable out of ‘i 


recoveries to be secured on the accounting herein. 


12. That said Louis Hicks is made 6 party to thie ap- 
plication, solely because his retainer arose, under the sang 
written contract as said Camp's, being Exhibit 3 hereto, an 
it is desired that he be bound by the proposed order prayed 
for, substituting Messrs. Kohler and Kohler ae solicitors” 
herein in lieu and in stead of said Elisha K. Camp, = said 
Hicks heretofore having been embarrassed by the inaction aa 
misconduct of said Camp. 

Wherefore petitioners pray that said Elisha Ke 
Camp be removed as Solicitor for Complainant herein and his | 


| ‘name be stricken from the files of this cause as such S0- 


Dated, New 


i 
i 
| 
| 
| annulled and deteymined er and pursuant to eaid agree- i 


licitor and Messrs, Kohler and Kohler oypett cates. and — 


ie 


4 
that said Eliena K. Camp's rights be held to be cancelled, 


rent of retainer; also ‘for: ‘such other and further relief a 


to the Court may seem proper. 
York, 


July 19th, 1906. snd your petitioners will ever pray, etc. | 
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‘aftworn, depose and easy: That they are Vice-President end 


City and County of New ‘ork,$ 
3SS3 
Southern District of NewYork: | 


HUGH M. FUNSTON and JAMES L. ANDEM, being duly 
severally 


Secretary reapectively of the New York Phonograph Company; 
that they have read the accompanying petition, and are fa- | 
miliar with the matters therein set forth, and have signed | 
the same in their said. official capacity for and on behalf | 
of said corporation; that they are familiar with the seal | 
of the corporation, and have caused same to be attined oui 
petition by authority of the Board of Trustees of said Sor 


poration; that the matters set forth in said petition are 


true, except as to the matters therein averred on informa- 
tion, and belief, and those they believe to be true. 
Sworn to before me this 19th 


) : k. 
day of July, 1906. Ah / i i eRe 
OO ss VD. Cartrrry lo ji f. L te | 
AMe( Tin Aw 


a4 Yor 


City and County of ‘New York, : 
: SSs 
Southern District of New York,: 


Theat he is the petitioner named in the foregoing petition, 


| 

| 

| 

} 
JAMES L. ABDEM, being duly sworn, deposee and say : 

| 

| 


and knows the contents thereof, that the matters therein ai4 
leged to be true are true of hia kmowledge, except as to the 

} 
matters therein stated on information and belief, and those | 


matters he verily believes to be true. 
Va sttek l, Frcllenn’ 
19th day of July, 1906. 


rhe Tlodvnry 


( Notary tb 
Certificaiz fag Kaw York ( 
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THIS AGREEMENT, MADE this 9th day of November, 1900, | 


by and between the New York Pnonograph Company, of the City | 


and State of New York, party of the first part, and James L. | 
Andem, of cincinnati, Ohio, party of the second part, WIT- 
NESSETH: 
“That the party of the first part having res 
tefore purchased and acquired the exelusive franchise for the 
sale of phonographs, grapnhopnones, and supplies within the 
territory covered by its contract or contracts with the 
North American Phonograph Company, which contract has been | 
violated by Thomas A. Fdison, the Edison Phonograph Company, 
the Edison Phonograph Works,zma& the National Phonograph cen1 
pany, tne American Grapnopnone Jompany, the Columbia Phene~ 
graph Company, and others, desires to enforce its ri t . 
der said franchises, and contracts and to cueevenied 
parties, who may have violated the same the profits and dam~| 
ages resulting therefrom by such suit or suits at Law, or by 
such compromise or settlement, as to the party of the second 
part, acting under the advice of counsel, may seem most ad- | 


vantageous. | 
"It is therefore agreed by the party of the first 

| 

part that said party ef the second part shall have exclusive 


right to presecute, compromise and settle any and all said | 
suits, claims and demands for and on its penealf, in order to| 
recover said profits and damages, and te enforce said rights, 
or to adjust the same by such compromise or settlement as to 
tne party of the second part, acting under the advice of coun- 


sel, may seem most advantageous. 


| 
"It is further agreed by the party of the first 
| 


BA 


« 


_ by the said party of the second part to recover said siehlal 


| 


: 
3 
| | 7 
| part that the party of the second part shall receive and re- | i | 
| tain for his full compensation for said services and disburse- ill 


_ments a sum equal to sixty percent of any and all moneys he 


| 


may receive or collect from any and all of said parties by | 
| reason of the prosecution, compromise, and settlement and ad- 


justment of the righte, claims and demands B cd oo B ragh: Fen 


first part as hereinbefore provided to se 
| "It is further agreed that the party of the first | 
i part snall not be called upon any time to pay any costs or | 


charges incurred & in any pressedings that may be instituted | 
"It is further agreed that the party of the second 


| 

i 
part is hereby fully authorized and empowered to collect and i 
receive on behalf of the party of the first part any moneys | 
that may be collected on behalf of the —" of the first part 
by reason of the prosecution, compromise, settlement and ad= 
justment of the rights, claims and demands of the party of the Ly 
first partx by the party of the second part as herein provided. : 
"It is further agreed that upon the filing of the | 
suits herein provided for, and during the prosecution of tne > 
same, the party of the first part will furnish sucn documen- | 
tary and other proofs, contracts and agreements, and sign 


such papers as may be required and as may be necessary for the Re 


use of the party of the second part, including the use of ita 


corporate name, and will not, during the prosecution of any | 


oe 


suit, or witnin one year from the date of this agreement, 
witheutxexnex yeuxxfreaxtnEextiutexerxthisxagrewmenty without the 
written consent of the party of the second part, abandon, con- 
promise, settle or adjust said rights, claims, demands or | 
suits against said persons, or any one or more of them, or | 
recall or revoke any of the conditions of this contract. | 


"The said party of the first part hereby constitutes 


> ae 2 | 


and appoints said party of the second part as its true and | 
lawful attorney with full power and authority to perform any | 
and all things for and in its behalf that may be necessary | 


to carry out this agreement as if the party of the first part 
| 


were personally present. | 
{ 
i 


"In witness whereof, the said party of tne first 


part, by its President and Secretary duly authorized by its 


Board of Directors, and the party of the second part have 
hereunto set their hands this ninth (9th) day of November, 


1900. 
New York Phonograph Co., 
H. M. Funston, 
President, 
Party of the first part. 
James L. Andem, (Seal) 
Party of the second part. 


Signed, sealed and delivered ) 
in the presence of: 


The words “and signed such papers as may be requir 
f lane es 
and “against,” and “or contracts" inserted before ez 


Louis Hicke, 
as to Mr. Andenm. 


Attest: 
Scott Tremain 
Secretary. 


( Seal of N. Y.) 
)Pnonograph Co. ( 
( ) 


i EXHIBIT 26 


"Schedule B." 
| COLLATERAL AGREEMENT made this 9th day of November, — 
| 1900, by and between the New York Phonograph Company, of the | / 
City and State of New York, party of the first part, and | Bl 
James L. Andem, of Cincinnati, Ohio, party of the second part, 


i 


WITNESSETH: 
| WHEREAS, an agreement has this day been made by and 


| 
w | between the parties hereto bearing even date herewith. | 


NOW, THEREFORE, it is mutually agreed by and between 
the parties hereto as follows:- 


~ | ‘ First:=-That this agreement shall be as between the 
parties hereto a part of said other agreement. 

Second:~ The party of the second part, in considera- 

~ tion of the making by the party of the first part of said | 

other agreement, agrees that he will not compromise or set- | 


tle the claims or demands of the party of the first part 


¥ against Thomas A. Edison, the Edison Pnonograph Company, the 
Yorks, the National 
Kdison,Phonograph Company, or any one or more of them, or | 


_ others connected with said Edison or said Companies for less |. 
w _ than $10,000.00 unless hereafter authorized so to do in writ- 
ing by the party of the first part. | 
IN WITNESS WHEREOF, the said party of the first part, 
w by its President and Sccretary, duly authorized by its Board | 
of Directors, and the party of the second part have hereun- 
to set their hands this 9th day of November, 1900. 
| 
af NEW YORK PHONOGRAPH CO. | 
H. M. Funston, 
President. 
Party of the first part, 
JAMES L. ANDEM, (seal) 
Party of the second part. 
Signed, sealed and delivered 
in presence of 
Louis Hicks, as to Mr. Andem. 
Attest: 


w Scott Tremain, 
Secretary." 


-/7 


RT AS ETO 


TATE OF NEW JERSEY, ( . 
) ss: 


Co of Middlesex, ( 


' 


WILLIAM CARMAN, being duly sworn, deposes 


says, that he is\Nihe plaintiff in this action, th e has | 
| 


read the foregoing co aint and imows the tents thereof, 


and that the same is true to owledge, except as to 


the matters therein stated to d on information and 


belief, and as to those masters he beliovew&it to be true. 


Willaam Ca 


this 22nd | 
Howard Wesnar, it 
i 


Sworn to before 
day of May, A. 


Notary Public, 
N.d. 


i Onio, party of the first part, and Elisha K. Camp, Counselor 


j 
EXHIBIT 8. _ | 
"MEMORANDUM OF AGREEMENT, made this 14th day of Nov 


ember, 1900, by and between James L. Andem, of Cincinnati, 


| 


at Law, party of the second part, WITNESSETH: | 

WHEREAS, tne party of the first part is advised and| 
believes that certain valid claims and demands exist in favor 
of the New York Phonograph Company, against Thomas A. ea 4 deni, 
the Edison Phonograph Company, the Edison Phonograph Works, | 
the National Phonograph Company and others and against any | 


one or more of them arising especially out of a certain con= | 
tract or contracts made by and between the said New York | 
Phonograph Company and the North American Pnonograph Company, 
whereby certain rights were bargained, sold, granted and con~ 
veyed to the said New York Phonograph Company, including par- 


ticularly rights, privileges and licenses in, to and under 


certain Letters Pattent mentioned and described in said cer= | 


tain contract or contracts made by and between said New York 
said 


Phonograph Company; and,North American Phonograph Company; and 

WHEREAS, the party of the first part is advised and | 
believes that certain valid claims and demands exist in favor 
of the New England Phonograph Company, against Tnomas A. Bd- 
ison, the Edison Phonograph Company, the Edison Phonograph | 


Works, the National Phonograph Company and others and against 
one | 
any,or more of them arising especially out of a certain con=| 


tract or contracts made by and between the said New England 


Phonograph Company and the North American Phonograph Company 


whereby certain rights were bargained, solc, pfranted and con 


eaves SS 


veyed to tne said New Mmgland Pnonogfaph Company, including 
particulerly rights, privileges and licenses in, to and under 


certain Letters Patent mentioned and described in said cer- | 


| 
| 
| 


tain contract or contracts made by and between said New ioe~1 
land Phonograph Company and said North American Company; and | 

WHEREAS, the party of the first part has by certain) if 
agreoments in writing made by and between the party of the | i 
first part and the New York Phonograph Company and by and be- 
tween tne party of the first part and the New England Pnewe 
&rapn Company acquired certain rights, interests and control | 
in, to and over the claims and demands aforesaid in favor of 
the New York Phonograph Company and the New Eggland Phonograpn 
Company and against the parties aforesaid and any one or more 
of them, and is desirous of having said claims and demands | t 
prosecuted diligently by action or actions at law or by suit i 
or suits in equity, or by both action or actions at law and ( 
suit or suits in equity, and in such manner as will realize 
the largest and best recovery and a to and for and 
on behalf of the persons interested in said claims and demands, 3 
sca each and every one of them, including the parties of the 
first and second part to this agreement; and 

WHEREAS, tne party of the second part is willing to 
prosecute said claims and demands as attorney, solicitor and - 
counsel upon the conditions, covenants and agreements herein-~ 
after mentioned; | 

NOW, THEREFORE, in consideration of the mutual cov- | 
enants, promises and agreements herein contained, the parties 
hereto do hereby agree as follows: 
First:=The party of the first part hereby retains ila 


employs the party of the second part to prosecute said claims 


and demands in the manner aforesaid, and in the interest of 


and on behalf of the parties aforesaid, and each and e 


—— 


; i ET 


five per centum (25%) of whatever sum or sums of money may be 
recovered upon said claims and demands, cr xupon any one or 
more of them, whether such recovery be had in an action or ac= 
tions at law or by suit or suits in equity, or in any other 
manner not herein specifically provided for, including a sete 
tlement or settlementsof said claims and demands or of any 
one or more of them, exclusivezxx of costs, the costs if any, 
to belong to the party of the second part, and to be in ad- 
dition to said percentege. 

Segond;- The party of the first part covenants and agrees 


for himself his heirs, executors, administrators and assigns, 


that he will not settle said claim or demands, or any action, 


suit or proceedings brought and based thereon, or any ene or it 


more of them, or make any release, discharge or compromise, 
or ninetinnn tawaten, except through the party of the second 
part. 

Third:= The party of the first part promises and agrees 
that all disbursements and expenses made or incurred in the 
prosecution of said claims and demands in the 

amanner aforesaid, exclusive of the compensation and counsel. 
fee herein provided for, snall be paid out of the fund which | 
the party of the first part hereby agrees to use his best en- 
deavors to secure from the various persons, including various 
sub-companies throughout the United States interested or which 
may become interested in the prosecution of said claims and | 
demands in the manner aforesaid. 

Fourth:=~ The party of the second part agrees to undertake 
the prosecution of and to prosecute said claims and demands | 
in the manner herein provided for, and for the purposes heres 
in recited, set forth and provided for as an attomey, sol- i 
icitor and counsel, and that in so doing he will considers 


solely the interests of those who may be 


? 


Fifth:= The party of the second part covenants, prom 

ises and agrees that he will not make any settlement, release, i] 
discharge or compromise in regard to said claims or demands i. 
and said actions, suits, and proceedinzs, or any one or more of it 
by 


|| Fie 
them, or negotiate tnerefor, unless first sutnorized in writing a 


bo to do by the party of the first part, or his heirs, execu- 
tors, administrators or assigns. 

Sixth:= The parties hereto do hereby mutually cove- 
nant, promise and agree that Louis Hicks, Esq., shall be, and 
he hereby is, appointed py the part y of the first part as as- 
sociate counsel to advise and act with the party of the second 
part in regard to the matters neresin provided for, and that 
actions or suits or other proceedings shall be brought and 
prosecuted in such courts and in such manner as the party of 
the first part and his said associate counsel shall designate 
and prescribe, and that said suits and actions or other pro~ 
ceedings shall be brought and prosecuted by the party of 
second part in such courts and against suem persons, exeept 


; 
ing the American Graphopnone Company and its selling agents, 


4 


and in such manner as the party of the first part and the said 7% 


associate counsel shall designate and prescribe. 


Seventhi= It is hereby mutually covenanted, promised 
: 


and agreed by the parties hereto that such associate counsel | 


appointed by the party of the first part shall, as compensa~ 
tion and counsel fee for his services, be entitled to receive 
fifteen per centum (15%) of the sum or suns of money upen beeing 
the party of the second part shall be entitled to receive 
twenty-five per centum (254%) for his compensation and coun sel 
fee as hereinabove described. | 
Righta:- The parties hereto do hereby mutually cov- | 
enant, promise and agrees that the party of the second part i 
the said associate counsel shall be, and they hereby are, re- 


tained as attorney and associate counsel to prosecute such 


other claims and demands against such person or persons, 


a oe Ss 


excepting the American Graphopnone Company and its solling 
Agents, existing in favor of the various sub-Phonograph Com- | 
panies througnout the United States, which the party of the 
first part may be authorized to prosecute, upon the same terme 
and conditions as hereinabove set forth. | 

Tenth:= The parties hereto do hereby covenant, prom= 
ise and agree that the party of the second part, and the said 
Louis Hicks as associate counsel, shall have joint and sever=- 
al liens upon said claims and demands and upon any action, 


suit or other proceeding, and upon any sum or sums of money 


realized or due upon or under said claims and demands of 


said actions, suits or other proceedings or settlement there- 
of which may be authorized as herein provided. 

In witness whereof, the parties hereto have here- 
unto set their hands and seals the day and year first above 
written: : 

Elisha K. Camp, 
Louis Hicks, 
James L. Andem. 
Signed, sealed and delivered 
in the presence of 
O. Ae Le Massie, 
The foregoing contract is hereby agreed to and rat- 


ified vy and between the undersigned as of the above date. 


(sgd.) Louis Hicks. 
(sgd.) James L. Andem. 


——— 


EXHIBIT 4. 


"New York, December 20, 1900, 


James I,. Andem, Esq., 
Race Street and Arcade, 
Cincinnati, Ohio. 


Dear Sir:= I have your letter of the 12th inst., and in 


reply thereto have to inform you that the draft bill was 


turned over to Mr. Hicks for his perusal on the 14th eile... | 


who still has possession of it. Mr. Hicks was very busy at. 
the time, but will undoubtedly give the matter attention at. 
the earliest opportunity. 


You will recall reading from some minutes curring 


one ef the interviews at my office wnich stated, in effect, | 


that "Mr- Camp's proposition had beem discussed, and accept- 


" 
ed,” &c., and that Mr. Hicks who was present, concurred in 


my objection and criticism that the phraseology employed inj 
dicated that certain prepositions as to the conduct of 
cases had been made by me which had b: 
ing of the kind occurred, and you came to me without the > 
slightest solicitation of any sort whatever, you will see - |- 
that the minutes state the facts as they are as you promised 
to de when the objection and criticism were made. I under-| 
stand that I come into these cases pursuant to the terms 
of the resolutions adopted at Cincinnati, September 25, 1900, 
by the Fifth Annual Convention of the National Phonograph 
Association, which, among other things, authorized the spe-| 
cial committee appointed at that convention to employ coun-| 
sel. 
Notwithstanding the fact that I have repeatedly 
stated to you orally my absolute and firm conviction that no 
cause of action exists in favor of the local, or sub-com- 
panies, against the American Graphophone Company, or its | 
selling agents, I wish to place myself on record in writing 
to tne same effect in order to avoid any possible misunder~ 
Ay: = | 


| 


« 


« 


standing in the future, and to also be fully understood , | 
that if, at any time, the American Graphophone Company, or 
its selling agent, should be dram into the litigation, my 
loyalty to its interests would muke it impossible, without 
its consent, to continue to act for you £& or those whom you 


represent. I &acepted it from the letter of attorney, or 


agreement, with you, dated Nov. 14, 1900, for the purpose | 


of not only of emphasizing my opinion as to its liability, | 


ie 

but also to prevent my being forced, by the terms thereof, in- |f 

to any such groundless, useless and unprofitable litigation, } 
Further than this, you have assured me in the most 

positive manner that the present litigation concerns Thomas | 

A. Edison, the Edison Phonograph Co., the Edison Phonograph | i] 

Works and the National Phonograph be. only. | | 


If you do not fully concur in my understanding as | 
to all of the above be kind enough to let me know now where mh 


in we differ so that I may withdraw from the cases, if neces- 


—- 


sary, before it is too late. 


Faithfully yours, 


Elisha K. Camp. 


€ 


eee 
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EXHIBIT 5« 


Sept. 15, 1903. 
Elisha K. Camp, Esq., 
Broadway-Chambers Building, 
N. Y. City. 

My dear Mr. Camp:= 

As the result of the litigation against 
Mr. Edison and his several phonograph companies, begun at 
my instance through the calling together of the represen- | 
tatives of the local phonograph companies at Cincinnati in | 
September 1900, certain importent questions have arisen, 
which I think should be definitely and permanently settled 
at this time, and I therefore dosire to submit them to you 


for your consideration. 


My contract with the New York Phonograph 

Company requires, among other biden’ that I shall prosecute 
its claims for damages, and enforce its rights under ite 
franchises, against Tnomas A. Edison, The Edison Pnonograph * 
Company, The Edison Phonograph Works, The National Phono 
graph Company, The American Graphophone Company, The Colum- 
bia Phonograpn Company, and others, whom it alleges have in- 
fringed its exclusive territorial rights under its contracts 
with The North American Phonograpn Compseny. 

I am also given the "exclusive right to | 
prosecute, compromise and settle any and all said suits, 
claims and demands for and on its behalf, in order to recovy 
er said profits and damages, and to enforce said rights, or, 
to adjust the same by such compromise or settlement as to the | 
party of the second part, acting under the advice of counsel, 
may seem most advantageous." 

By this I understand that all the partie 
above named, without distinetion, in act s the American 


regarded by The New York Phonograph Company as infringers, 


and are to be proceeded against by me under the conditions 


imposed by the terms of my contract with the company. 
In my agreement with you to act as counsel, however, | 
there is a provision wnich expressly stipulates that you 
shall not be called upon, as counsel, to prosecute fhe Amer-| 
ican Graphopnone Company and its selling agents. And the | 
reason why this exception was made is egplained in your let- 
ter to me of December 20, 1900, in which you say: | 
"Notwithstanding the fact that I have repeatedly atul 
ted to you orally, my absolute and firm conviction that no | 
cause of action exists in favor of the local or sub-companies, 
against the American Grapnopnone Company, or its selling 
agents, I wish to pbace myself on record in writing to the 
same effect, in order to avoid any possible “i susterstantinn 


in the future, and to also be fully understood, that if at 


any time, The American Graphophone Company or its selling 
agents, should be drawn into the litigation, my loyalty to 
its interests would make it impossible, without its consent, 
to continue to act for you or those whom you represent. J | 
excepted it from the letter of attorney, or agreement with 
you, dated November 14, 1900, for the purpose not only of 
empnasizing my opinion as to its liability, but also to pre- 
vent my being forced, by the terms thereof, into any such 
groundless, useless, and unprofitable litigation." 

The situation which you feared in that letter, and 
which you sought’ to provide against, has now actually arisen. 
The case of the New York Phonograph Company has finally, af- 
ter a painfully slow and tedious litigation, reached a 
stage in its progress where all the indications point to the 
probability of "the aevteen Grapnophone Company and its | 
selling agents" being dram into the litigation in the im- 
mediate future, as the result of an application about to be 


made by assistant counsel, to the United States Circuit Court 


SR 


eich. | 
ity 
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for the Southern District of New Yorgr, for an injunction 
against the National Pnonograph Company and its agents, wnich, 
if granted, would include The American Graphopnone Company 
and its selling agents, by virtue of certain contracts now 
existing between that company, The National Pnonograpn vom- 
pany, The North American Phonograph Co. &c.- | 
Owing to your ilifeess at a critical time, tme work 
necessary to be done in the prosecution of the case awrolved| 
upon Mr. Hicks, Assistant Counsel, and since your recovery | 
other reasons, which you have stated to me, have prevented 
your taking as active a part in the case as was contemplated 
when your contract with me was signed. The burden of conduct- 
ing the prosecution has therefore fallen principally upon Mr. 
Hicks. Unexpected delays have occurred, so that while the 
case nas been pending nearly three years, tne time has been 
spent principally in resisting the attacks of the Edison | 
counsel, rather than in assuming an offensive attitude our- 
selves. It is now preposed to take decided action against tne 
defendaats as above outlined. | 
This being the case, and not desiring to do ang that 
which could be interpreted as an attempt on my part to "forcet 
you into an unpleasant attitude towards the American Grapho= 
phone Company, I would like to know whether, the conditions 
referred to in your letter having arisen, you still insist 
upon withdrawing from the case, in which event it becomes im- 
portant to me, under the terms of my contract with The New 
York Phonograph Company, to make other arrangements for coun~ 
sel to continue the prosecution, in order to prevent further | 
de&aay at this important stage of the case. | 
Will you therefore indicate to me, as soon as you con, 


conveniently do so, your wishes in the matter, and if you con 


clude te abide by your former decision to withdraw from the | 


case, I should be glad to receive also in your reply an in- 


wa ~ 1 f- 
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| 


dication of what part of the twenty-five per cent contingent | 
| fee, which your contract provided for had you been able to 
| carry forward the prosecution to a final issue, you would con- 
| you have 
| sider a proper remuneration for the services, rendered. 
Awaiting your reply, I remain, 

Very truly yours, 


James L. Andem. 


| 
| 
| 
ie 

| | 


I 
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New York, Sept. 19" 1903. 
Elisha K. Camp, Esq., 
Broadway-Chambers Building, City. 
Dear Sir:= . 

When I wrote you on the 15th inst. suggesting 
that certain important questions had arisen in the prosecu- | 
tion of the phonograph cases, which I thought should be cee 
initely and permanently settled, I expected a frank and court- 
eous reply from you. | | 

It is therefore with regret that I acknowledge 
your letter of the 17th, written evidently under some ex- 
citement, and containing imputations entirely unwarranted. 

My letter was sent at the suggestion of my associates, the of- 
ficers of the New York Phonograpn Company, and was an expros- 

sion of their views as well as my om. Your statement, there- 
fore, that the propositions contained in the letter are "ab-| 
surd,” reflects upon their intelligence as well as my own, 


but does not change the situation. 


I note that you will cease all werk upon the Car- 
man case on Friday, the 18th inst., unless the New York: Paunee 
graph Company and myself notify you that we intend te fully | 
carry out our contractss In reply I have to say that I feel 
sure the New York Pnonograph Company will fulfill its contract 
with me, and I have never had any intention of violating my 
contract with you, which you seem disposed to disregard upon. 
such a slight pretense. | 

Whether you are justified in dismissing the work 
entrusted to you by anything contained in my letter, I leave 
to your sense of professional duty. Assistant counse, wno has 
done practically all the work in the case heretofore, can no 


doubt assume this in addition, if it becomes necessary. 


EAL e I~ 


\ 
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| 
| 


_ iean Graphophone Company and its selling agents are about to 
be dram into the litigation, and I want to know whether you 


are willing to occupy tne anomalous position of acting as 


| troversy. 


I would be extremely obliged for a decisive answer 


to this question. 


Yours truly, 


James I. 


I repeat what I said in my first letter: the Amer- 


counsel for both the plaintiff and the defendant in the con-= 


Andem. 


« 


EXHIBIT 7 


New York, October 5, 1903. 
Elisha Kk. Vamp, Esq., 
Broadway Chambers Building. 
Dear Sir:- 

Up to tne present time I have received no acknow- 
tLedgment of my letter of the 19th of September, in which you 
were requested to define your attitude as one of the counsel 
employed by me to conduct tne prosecution of the New York 
Phonograpn Company case. I understand, however, that you have } 
made reply to my questions to my associates, Messrs. Fahnes- 
stock and Lewis, and they tell me that you have said to them 
that you do not apprehend tnere is any immediate danger of 
"the American Graphophone Company and its selling agents" 


being dram into the controversy, which is the point upon wnick | 


our correspondence was based. They also inform me that you | 


Li' 
have told them that you intend to immediately make, and to | 
help vigorously prosecute, an application for injunction : 


against the National Pnonograph Company, and to push forward 
the case in other ways to tne best of ability. In common with | 
my associates I earnestly nope and expect that this will be 
done. 

While I tnink the proper course for you would have | 
been to reply directly to my letter, stating this, and that ny | 
undoubted right in tne matter was to receive sucn a reply, yet | 
I am not inclined to stand upon technicalities, amd if you | 
are willing to let the matter rest as this letter places it, i] 
I am content. 


Yours truly, 


James L. Andem. 


EXHIBIT 8+ _ 


New York, December 10, 1903. 
Elisna K. Camp, Esq., 
Broadway-Chambers Building, 
New York City. | 
Dear Sir:- 

It has been my endeavor, in the eorrempenaense had 
with you, to ascertain whether, in view of the little prog- 
ress you have made recently in the prosecution of the case, 
your relations to the American Grapnophone Company were not 
preventing the giving by you of your best efforts to the 
case of the New York Phonograph Company, wnich you were em- 
ployed to prosecute under my contract of November 14, 1900. 

In your letter of the 18th of November you say that | 
your letter to me of December 20, 1900 on these points is | 
explicit and should suffice: that when the New York Phono- 
graph Company brings suit against the American Graphophone 
Company, then the reservation in your letter will become be 
erative. The language of the reservation referred to is: 

“that if at any time the American Graphophone Company or 
"its selling agents should be drawn into the litigation 
"my loyalty to its interests would make it impossibhe, 
"without its consent, to continue to act for you or those 
"whom you represent." 
You also say, in your letter of October 28th that if I think 
you are occupying the anomalous position of acting as coun- 
sel for both the plaintiff and the defendant in the contro- 
versy, you want me to notify yeu to that effect, in which | 
case you will withdraw from further participation in the | 
case. 
| 


I nave carefully considered all tne statements con= 


tained in your several letters, and in reply to them I nave | 
to gay that, as matters now stand, I think you are occupying | 


guch an anomalous position, and that your offer of with- 


NA 
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drawal should be accepted by me, for the following reasons:= 


On the 6th day of July 1903, you filed an answer, as 


Solicitor for the Graphopnone Company, in the case of John 
Helm 


E. @mitumx, a stock-holder of the New York Phonograph Company, 


against tne American Graphopnone Company and the Columbia 


language ie 
Phonograph Company, general, in which the following, was asours 


"24 x x that on July 1, 1893, said New York Phonograpn 
"Company did x x agree to waive x x and abandon its alleged 
"rights x x under its alleged contracts with said North Am- 
"orican Phonograph Company, until July 1, 1895; and as a 
"matter of fact, said New York Phonograph Company did actu- 
"ally waive, releasg, rolinquish and abandon all its al- 
"leged rights in the premises, not only up to July 1, 1895, 
"but continuously thereafter, and down to the present time, 
"and at no time has ever resumed, er attempted or pretended 
"to resume any alleged right, exclusive or otherwise, in the 
"premises; and even now tne said New York Phonograph Com- 
"pany has no place of business, and has no business whate | 
"ever within tne State of New York, and is not in a position 
"to supply the demand for talking machines and supplies, or 
"to carry out the provisions of said alleged contracts x x". 


You know, and I imow, tnat thesefre not true state- { 
ments of the facts, and that the effect of them will be to ih F/ 
jure the case of the New York Phonograph Company now being 
prosecuted against the National Phonograph Gompany and others.” 
You filed this misstatement of facts while acting as counsel | 
for the New York Phonograph Company in its suits to establish 
its exclusive territorial rights under its contracts with the 
North American Phonograph Company. You well know that the 
Company has had an office at #140 Nassau Street, indicated by 
the heading of this letter, for the past two years, and pre-| 
vious to tnat time had offices in the Park Row Building, and 


' 
before that at other places as testified to by me in its case 


There are numerous other statements in the same anewer ie 


against the National Phonograph Co. while you were acting 4s 


its counsel. 


are not true, and whicn tend to injure and defeat the case 


of the New York Phonograph Cempany for which you have been 


Ra 
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acting as counsel. 

As Solicitor for the American Graphophone Co., you 
have recently started a suit against the Leeds and Catlin 
Company, well known to you to be a company having intimate 
business relations with your client the New York Phonograph 
Company, the successful prosecution of which would indirectly 
damage and hamper the business of the New York Phonorfraph 
Company. 

The American Graphophone Company has, in thH® way, 
through your action, been "drawn into the litigation", wnich 


the New York Phonograph Company is prosecuting, and the "re- 


servation" in your letter to me of Decomber 20, 1900 has be- 
come "operative." You certainly cannot claim, in view of the 
foregoing facts, that you are prosecuting the case of the 7 
New York Phonograph Company as your contract with me requires 
you to do, considering "solely the interests of those who may 

be entitled to share in any recovery that may be had in the 
actions, suits or other proceedings therein provided for." 


I therefore desire to notify you that your proffered 


resignation as counsel, contained in your letter of October 


28, 1903, is accepted, and that the contract entered into by 
me with counsel, dated November 14, 1900, is, so far as it 
relates to your employment as such counsel, nereby revoked 
and terminated. ft 
Yours truly, be 


James L. Andem. 


Approved: 
H. M. Funston, 
Wm. Fahnestock, 
Daniel F. Lewis, 
Trustees of New York Phonograph Company. 
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UNITZD STATES CIRCUIT COURT. | 
Southern District of New York. | 

| 

| 


NEW. YORK. PHONOGRAPH COMPANY, 
Complainant, 


COMPANY, THE EDISON PHONOGRAPH WORKS 
and the NATIONAL PHONOGRAPH COMPANY, 
Defeadants. 


ba ed 


| 
| 
THOMAS A. EDISON, THE EDISON PHONOGRAPH 
x 


County of New York, ; 
. SSe 
© wone 


Seuthern District of New York,: 


WILLIAM FAHNisSTOCK, being.duly swern, sayss 
Tnat he is a member ef the Board of Trustees and Treasurer 
of, the New Yerk..Phonograph Company, and. nas been acting «as 
such since March. 3d, 19025. and mas-been'a steckholder in |= | 
said Company since Feb. .12th,1889. That he has»read the ac- 
cempanying petition and exhibits annexed therete, and is fa 
miliar with the facts referred to therein, and, to the best 


| 
of deponent's knewledge, they are correctly set ferth in the 


petition. New York Phonograph Company ‘entered ‘into a con= 


tract with James Ls Audem’on the 9th day ef November, 1900 


to presecute, settle or’adjust its claims against “the Na- Be 
tional Phonograph Company and ‘ethers fer infringement of itp } : 
territerial richts within ‘twe State of New Yerk. “Acting ' 


under tnis authority, said Auden, with the consent and ap- 


broval of the Board’ of Trustees of New “York «Pnonersraph .Com- 
pany made a contract with Elisha X. camp ‘and Louis Hicks, 
atterneys residing in the City ef New Yerk te act as Selic- 


itor and associate counsel, respectively, in the prosecution 
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of the rights of New York Phonograph Company under the afore- 


seid contracts. 

Deponent as a member of the Board of Trustees was 
present and participated in numerous interviews held betwee 
the said Camp and the members of the Board relative to the 
progress being made in the prosecution of the suit of ths | 
Company against the National Oompany and also consulted and| 
advised personally with the said Camp regarding his action | 
or proposed action in the matter. That upon one of these | 


occasions, on the 12th of June, 1902, a meeting of the Board 
of Trustees was held at deponent's office, No. 2 Wall Street, 


City of New York, at which said Camp was present, and matters 


relating to the prosecution of the Compang's suit were dis-| 


cussed and suggestions offered by members of the board, and 
by said Camp, looking to the further prosecution of its euit. | 
That after the adjournment of the meeting of the Board said 

dene ies ai nenainekstn Gapenent's tiles enttta31 ae 
bers of the Board had left, entered into a conversation with 
deponent in the course of which he said to deponent, “I would 
advise you not to put any more money into the New York Phono- 
graph Company caséft taoat said statement was calculated 
to lead to very injurious consequences with respect to this | 
litigation, as deponent, prior to this time, as well as | 


thereafter, wade loans which he understood were necessary 


in order to secure funds with which to further prosecute 
this suit. And if deponent had lost faith in the cause, 
its further prosecution would nave Doey. ssoteus Jeopardy: | 
Deponent had kow petitioner Andem since the year 1900, 

and had advanced to him moneys to enable him to carry out 


hie contract with the New York Company, and had entire 
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confidence in Andem's reliability and good faith in the mat- 


| ter. Deponent some time subsequently told Andem what had 
- occurred, to which Andom replied that he feared that it was. 
due to an endeavor on said Camp's part to prevent the fur- | 
ther successful prosecution of the New York Company's euite | 
| by indtcing deponent to withhold any further advances of money 
to meet the expenses 6f the prosecution, and in that way prde=- 
yent said Andem from carrying out the conditions of his son- 
tract with the Company, one of such conditions being that he, 
Andem, should pay all the incidental expenses of the prosecu- 
_ tion. That the New Yekk Phonograph Company's clain was a | 
| serious and meritorious one and, if properly prosecuted, it | 
at said time, Bausuige | 
seemed entirely probable,that it would ultimately be decided 
in favor of the New Yok Company, and the New York Company | 
had indicated its intention to bring and prosecute similar | 
suits against the Columbia Phonograph Company and the Amer-, 
ican Graphophone Company also, for violation of its territor- 
* ial rights, for which lattor companies said Camp had been, | i 
was then, and is now acting as counsel. That by thus prevent- 
ing the further proso@ution of the New York Company's suite, 
said Camp would be able to prevent suits being brought against 
the Columbéa Phonograph Co. and the American Graphophone Com- 
pany at some future time. This explanation of the matter by 
said Andem seemed also to deponent plausible, and thereafter 
deponent made repeated endeavors, as a member of the Board of 
Trustees of the New York Company, to have another Solicitor 
appointed in the place of said Camp, and also advised said | 
Andem individually, to dispense with the mete of said 
Camp and employ in his place another Solicitor who would | | 


give proper attention to the prosecution of the Company's | 
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Raymond R. Wile 
Research Library 


case. Said Camp has never been counsel, solicitor or 
agent for deponent personally. 

Said Andem, after consulting deponent, subsequent 
to said Camp's withdrawal from his retainer herein, made 
@ new arrangement with John C. Tomlinson, attorney and 
counsellor, whereby he was employed, at considerable expense, 
to take the place of said Gamp at the argument before 
Judge Hazel in the U. S. Circuit Court on May 3lst, 1904, 
and Jume lst, 2nd and Srd, 1904, and the case was argued 
on these days before Judge Hazel by said Tomlinson and by 
said Louis Hicks who appeared for the New York Company, 
said Camp not appearing nor taking any pert whatever in 
the case. 

In the meantime, that is to say, on the 13th of 
January, 1904, at a meeting of the Boerd of Trustees of 
the New York Company, dseponent desiring to secure the re- 
moval of said Camp as Solicitor of record for the Company, 
for the reasons before stated, offered the following Res- | 
olution, which was unanimously adopted: | 


"Resolved, That the President or | 
Vice-President of the company be, and here-~) 
by is, authorized and directed to request 
from Elishe K. Camp, Esq. consents on his 
part to the substitution of some other so- 
licitor, or attorney in his place and stead 
in the suite now pending on behalf of the | 
New York Phonograph Company wherein he ap- | 

| 


pears as solicitor or attorney of record. 


"Resolved further, That in case of | 
the refusal of Mr. Camp to give such con- 
sent, the President or Vice-President of 
the company be, and hereby is, authorized t 
take such steps and proceedings on behalf 
of the company, in court or otherwise, as 
whll secure such substitution. 


"and further resolved, That Mr. Andem 
be, and hereby is requested to make a similar 


Ome wegen ican hid Sao: mba Riis esis te hands 


"request of iir. Camp." | 


Deponent further states that in pursuance of 


the foregoing resolution of the Company a copy of said 


resolution was transmitted to Iir. Camp requesting his con- 


sent to such substitutien but he has declined, and now de- 


clines to give such conseat. 


of the Board of Trustees of the New York Company, no con- 
sent having up to that time been obtained from lr. Camp 
te his substitution as Solicitor, the Beard adepted the 
following resolution, after rociting tne language of the 


resolution of January 13th, 1904, afeorecsaids 


Again, on tme 18th of January, 1905, at a =| 
| 


And wheroas a copy of the feregoing 
resolution having been transmitted to tne sai 
ilisha EK. Camp, he has réfused and still re= | 
fuses to sive his conseat ‘to such substitution, 
notwithstanding the fact that his cmployment 
as counsel in tus case of this vompany againe 
the Natienel Phenecraph Company and others 
long since terminate’, as the result of a cor 
respondence between himself, the officers of 
this company and hr. Andom. 

"And whereas the said Camp while actin 
as ceunsel fer this company, appeared also as 
counsel fer the defindant in the case of John 
iS. Helm vs. the American Graphovhone Company 
and others, and filed affidavits and made an- 
swers in tnat case containing false and mis- 
leading statements of tact regarding the bus- 
iness done by thisx company in the city of 
New York, the effect of which was to injure 
the company and greatly imperil the successfu 
presecution of its suits against the National 
Phonograph company and otmers. Tmerefore, in 
view of the foregoing facts it is hereby 

"Resolved, That the counsel of the 
Company be requested and instructed to immed- 
iately bring there facts te the attention of 
the Judges of'the United States Circuit Ceurt 
and to make the necessary motion te have tne 
name ef the said Camp stricken from the recor 
as solicitor or counsel for the Company." 


o 


On February llth, 1905, at a special meeting of 
the Board of Trustees of the New York Phonograph Company, 


at which deponent was present, tne fellowing letter was, 


€ 
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and forwarded 
on motion, addressed,to counsel, and copy ordered to be sp 


upon the minutes:- 


"ew York, February llth, 19 
"Leuis Hicks, lisq., 
£5 Pine Str., Oity. 
"My dear Sirte ah i 
Steps were taken by this company 
mere..than a. year ago looking te the erasing. 
“frem the docket of the name of Hlisaa Kk. Camp 
,-&8, counsel for New, York Phonograph, Company)... 
And for sir. Andem, and recently a resolutien 
Was passed by the Board asking counsel to take 
the necessary steps to accomplish this ebject. 
Nothing definite seems. to have boen done, hew- 
evor, and as we are very anxious to have this 
matter attended to witmout delay, will yeu kin 
ly indicate what steps we should now take in 
order to immediately have the motion made and 
acted upon. I'r. Andem informs us that owing 
te your former relations with ir. Camp yeu. ceu 
not tuke active part in tnese proceedings, and 
that you have surgested jir. Temlinsen as being 
the proper person to undertake the matter. If 
this is a correct understanding, will you ar- 
renege With Mr. Tomlinsom to aticnd to it with- 
eut further caelay, or let ius know what is re- 
quired or the part of the Comnany. 
Yours truly, 
John P. Haines, 
President." 


No reply having been received te this letter, 
and ne action taken by counsel, when the case of the New 
York Phonograph Company against the National Pnonosraph 
Company was reached on appeal frem the decision of the 


U. S. Circuit Court, lir. éncem again, after censultation 
deponent, 


with es empleyed itr. John CG. Tomlinson to appear 
. . 

before the U. S&S. Circuit Court of Appeals in the place of 
lir. Camp, paying him a larce fee for his services, and the 
argument before the Court of Appeals was made by Messrs. 
Tomlinson and Hicks, Mr. .Camp not being present, and takinf 
no part whatever in tae arguncat or the proccedcings. 

Deponont further ctates that the interests of tne 


New York Company, in his epinicen, are now being imperilled 
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| by reason of the non~enforcement of the decree of the 
| U. S. Circuit Court of May 2d, 1905, affirmed we the U. S. 
| Circuit Court of Appeals on March 23d, 1906, granting an 
| injunction and an accounting against the National Phono- 
graph Company, one of the reasons for such non-enforcement 
¥ | being the refusal of the said Camp to consent to the sub- 
| stitution of another Solfcitor in his place as he has been 
| requested to do for the reasons stated. The circumstance 
| that this cause of action is the chief asset of the Com- 
pany hes also made it extremely difficult for the Complain- 
| 
i 


ant to make arrangements for the retainer of competent new 


| counsel to take the place of said Camp until said Cemp' : 
| wignts under his contract of retainer have been nietael 


annulled by a court of competent jurisdiction. 
Sworn to before me this 


| “7 day of 1906. 
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City and County of New York, 7 
BSoutnern District of New York, _ 
LEWIS @OSEPH, being duly sworn, deposss. ana 
says: that he served a copy of the within papers we 
“ag red-44gq at the office of Louis Hicks, Esq., No. 71 
Nassau Street, New York City and County, by leaving same 


in his absence with the person in cnarge of his office. 


Sworn to before me) this bay Id 
20th day of July, 1906. Size 


t= Tee 


aS P Sais a7 2 
ates # Please take notice that i... eee 


we tebebeugugeroweccanenscesteenseeners sencescseciasabernenenndecdaineades cocteosnaaesssiee 


qeeresccsseeastoogaaeccnstncncenssecenan.s-0- cnenenenneerscnaspenececostace dantimassusa@ie==e 


on BC ares day Obie ee 


‘ Yours, etc,, 


HENRY MELVi LLe= 


Attorney foro. ose a 
Office and P, O. Address, 


No. 120 BROADWAY, 
ad "BOROUGH OF MANHATTAN, 
CITY OF NEW YORK, N.Y. 


Atbetney fore Se 


Piease take notice that a0 Laie 


Sener enna eneneeaeeeeneeeesnensenteeceesen: 


SiQMNUOS OER ect et 


of the 


= Me 
Dated ~ 


HENRY MELVILLE, 


Office and P. O. Address, 
bd No. 120 BROADWAY, 
BOROUGH OF MANHATTAN, 
CITY OF NEW YORK,N. Y, 


ALOrMeYy LOM ccincsccsiarsscacees oe sonsasveneacee 


of which the within is a true copy has been made 
herein, and was duly entered and filed in the ¢ office of 
Soe Ceerk Of the. og cociSaeesotenpegseapias 


of which the within isa copy will be presented to Hon.” | 
for settlement and _ 


ae 
’ Attorney FOT--n-eroeesseeeecsesscesonsneseeeensnnsusneouse eee 
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STATES CIRCUIT COURT. 
ee Rad of New Yorke 


ONOGRAPH COMPANY, =| 
| 


“HENRY ‘MELVILLE, 
ORNEY ron ELISHA Ks CAMPs.-_ 


No. 120 BROADWAY. 
_- BoRoUGH OF MANHATTAN, 
‘oy OF NEW VORK,N.Y 


DUE SERVICE OF THE WITHIN. 
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Fe IN THE CIRCUI® COURT’ OF cnn UNITED STATES, 
. ae For the ones GS a of New York, 
ee ae et ee me ee me ee et ee Stewie od ies ee x 
NEW YORK PHONOGRAPH COMPANY, F 
> Complainant, 3; 
~ ee eer a 
eves p)° AFFIDAVIT OF 


~~ BLISHA K,. CAMP. 


THOMAS A. EDISON, HE ‘pprsow PHONO- 
GRAPH COMPANY, THE EDISON PHONOGRAPH : 
or WORES and the “NATIONAL ‘FHONOGRAPH | 


COMPANY 
: Defendants, t 


STATE OF NEW YORK, 
City and County of New York, SS.3 


we : ELISHA K. CAMP, being duly sworn, answers 
the Petition of the above-named plaintiff, dated the 19th 
of July, 1906, and alleges as follows;- 


FIRST. 


I am an attorney and counselor-at-law with an office 
w at #90 West Broadway, Borough of Manhattan, City, County end 
State of New York, and have been continuously engaged in the 


practice of my profession in said City, since my sdmission 


” to the bar in the year 1889. 
iP 4s _ SECOND. ge 

’ The situation presented to the Court by the said 

| + 
Petition and its supporting affidavit, is in. brief a8 fol~ 

. 4 G 3c + : 

lows: + ee ee 

“a eit: apaelies ¢ ee tee Mh hes — a3 


(ea) On the 14th aay of. Hovenbar 1900, I was auly res 
tained to prosecute this sit end it was agreed that as com 


a 
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4 
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pensation for my. services, I should receive 


ei ORO AA tn tm A a RC ARE CUI i Ai i RE 5 cRNA st ce ane a cee ese b 


"twenty-five percentum (25%) of whatever sum 
or sums of money may be recovered x x xX x x exclusive 
” of costs x x x x x the costs, if any, to be in addi- 


tion to such percentage." 
and it was further agreed that to secure such compensation, 
I should have a "lien", 
~ "upon said claims and demands and upon any 
action, suit or other proceeding and upon eny sum or 
sums of money realized or due upon or under said 


} claims and demands of said actions, cinta or other 
proceedings, or settlement thereof", 


(bo) The suit was begun by the filing of the Bill of 
Complaint, on or about January 23rd 1901, and has termina-— 
ted successfully in judgment for the complainant for the 
full relief demanded and such judgment was confirmed by the 
Circuit Court of Appeals on the 23rd day of March, 1906. 

The great pecuniary value of said jad guent is suggested by 
the fact that the defendants will be required to account for 
practically their entire business in talking machines from 
its inception in 1888, to the present time, within the 

State of New York. 


(o) During all this long period of over five and one~ 
~ half years, I have been solicitor for the complainant under 
the contract aforesaid and have done, in its behalf, a very 
large amount of work and I have fully performed all the con» 
ditions of my contract sforesaid, except as prevented by 
the complainant from performing them, for all of which I 


have not, up to the present time, received a cent of pay, 


- and no move has been made to oust me until now, long after 


judgment on the eve of the recovery of a large sum of money | 
to twenty-five per cent. {25%) of which I am, by the terms | 
a of my retainer entitled, and upon all of which by the terms 

of said retainer I have a lien to secure the payment of the 

said twenty-five per cent. (25%). 


_ Raymond R. Wile 
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(a) By the prayer of the Petition, it is sought to oust 
me from the case and to deprive me wholly of any participasa- 


tion in such recovery. 


THIRD. 


Attention is respectfully called to the dates of the 
acts of deponent to which the Petitioners now object, to 


t 
wit:- the Answer in the Helm suit was putin on or about ~~ 
July 6th, 1903. The New England Phonograph Company ratte | 


gation referred to on the seventh page of the Petition, all 
took place still earlier in the months of January, February | 
end March, 1903, and the letters of complaint by Mr. Andem 

to me set out in connection with the Petition bear date i 
September 15th, Spptember 19th end October 5th, 1903. Sub~ 
sequent to these letters and with the fullest understanding p 
of all the matters therein referred to, on October 27th, : 
1905, Mr. William Fehnestock, who makes an affidavit in sup- 

port of the Petition, wrote me as follows;~ S« ZA. 


"In my opinion, you were not occupying an 
anomalous position as acting as counsel for both 
complainant and defendant in the controversy". 


and on November 4th, 1903, the Petitioner, James L. Andem, 
wrote me as follows:- S« % &. 


"My letter of the 15th of September was written fi 
at the suggestion of Messrs. Lewis and Pahnestock, 
members of the Board of Trustees of the New York Phoe 

nograph Company. They requested me to communicate 
with you upon the subject, the letter was submitted to 
them before mailing, they indorsed it and advised me 
to send it, As the final result of the correspondence 
growing out of that letter, you now write me offering 
to withdraw from further participation in the case if 
I think you are occupying an anomalous position of 
acting as counsel for both complainant and defendant 
in the controversy. 

In reply to this I wish to state that it is my 
desire to have you continue to act as counsel in the 
prosecution of these cases to their conclusion, under 
the terms of yows contract xxx xx # £=Any expressions 
mde use of by me in previsus correspondence which you 
regard as erroneously reflecting upon the importance 
of your services, I am willing to withdraw, as my only 
purpose was to ascertain clearly your position x x x x", 
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All the friction disclosed in this correspondence 
which occurred in the latter part of 1903, was, I submit, 
due entirely to financial mtters in no way whatever connected 
with my professional services. 

By the terms of my original contract of retainer, I 

Was not arnegsen’ $0: hoy fol meee to pey me orem one ° 
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"The party td: the! firs ', And em 
promises ami agrees thet all disbursements and 
expenses made or incurred in the prosecution of 
said claims and demnds in the manner aforesaid 
exclusive of the compensation and counsel fee 
- herein provided for, shall be paid out of the 
fund which the party of the first part (Mr. 
Andem) hereby agrees to use his best endeavors 
to secure from the various persons including 
the various sub-companies throughout the United 
States interested, or which may be interested, 
ba in the prosecution of said claims and demands 
in the manner aforesaid", 


Mr, Andem had difficulty in supplying these funds 
- and the primary object of all the correspondence in 1903, 
was to get me to advance the necessary money. 
On July 16th, 1903, with full knowledge of all the 
© matters in-the New Englend litigation and in the Helm suit, 
and without making any objection thereto, Mr. Fahnestock 


wrote me as follows:~ 


"New York, July 16th, 1903. 


Elisha K. Camp, Esq., 
#277 Broadway, 
city. 


Dear Sir:- 


The question of money is, as you know, 
the great difficulty in the phonograph litigation. 
Mr. Haines declines to furnish any money and Mr. 
Lewis and myself will have to do it. Would you 
consider giving me say 5% interest in your award 
in the event that the case is successful, if we 
furnish up to $2,500. Mr. Andem is willing to 
give me a larger amount, and I am writing a sim- 
ilar letter to Mr. Hicks to see what his views are. 


Yours truly 
(Signeat Wm. Fehnestock", 


Raymond R. wil 
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Upon my declining to advance the money, Mr. Andem 
and Mr. Fahnestock began to make complaints as indicated in 


} 


the correspondence referred to. The underlying idea of the 


correspondence was everything will be ell right if you will 
only advance money. . This will more clearly appear from 
quotations from a letter of Mr. Fahnestock, bearing date 


October 20th, 1903, which reads in part as follows:~- 


"Referring to recent conversations with you 
on the subject of your disagreement with Mr. Andem, 
we wish to say that two or three weeks ago, when 
the question of funds came up, Mr. Lewis and myself, 
after asking Mr. Haines to join us, which he declined 
to do, agreed to go on with the fight against the 
Edison people to the extent of $2,500. We raised the 


quostion = with Mr. Andem whether we could not get some 
eneti amount which he expected to eee upon 
the areata eet issue 0? the case, and also from Mr. 

Camp and Mr. Hicks. ee Ss Wir. Andem'’s letter, 
therefore, While not inspired by the New York Phono- 
graph Company or its directors as a body, was simply 
done by Mr. Lewis and myself as a means of finding out 
your position. We did not wish to start any row bee 


tween Mr. Andem and yourself or to reflect upon you 
in any way, but we did feel that if you were going to 


leave us we should get some of this mon Which you 
were entitled to by yourAndem contract™, 


In the letter of Mr. Andem to me dated November 4th 


1903, already referred to, after stating that it was his de- 
sire to have me continue to act as counsel in the prose- 
cution of the case to its conclusion, under the terms of my 


contract, he mde me the following inquiry whether it would 


not be possible for me "to make arrangements to provide for 
fax the necessary expenses of the litigation". 


When I declined to advance the money, they calmed 


down and Mr. Andem apologized as shown in his letter of 
November 4th, 1903, above quoted. 


I want on with the work of the litigation for a time 
as requested by Mr. Fahnestock and Mr. Andem, and then the 
same o1d mtter came up again and it became evident that i Oe 
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my interest in the case. 
Nothing was ever said about my occupying an "anomalous" 


position until the litigation head gone on for over two and a 
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half years, and then it was used for the purpose I have 


stated, My position then was the seme it had been at the 
beginning. They took me with full knowledge of ny relations 
with the American qvazbenliens Company , The Columbia Pho- | 
nograph Company (General), and the Columbia Phonograph Com- 
pany, as hereinafter more fully shown, 
In this connection, I call attention to the affi- | 
davit of Henry Melville, presented herewith and reapeotfa11y 


submit that the present proceedings are also based entirely te 
upon the fact that another attempt is being made to "finnce" 


the litigation and raise money on my interest, 
BOURTH. 


My position in the mtter is very simple, I have 
no desire to continue professional relations with clients 
who are unwilling to heartily co-operate with me and have 
again and again informed Mr. Andem, Mr, Fahnestock and the 
other officers of the complainant company, that I am willing 
to withdraw and have any one whom they choose substituted 
in my place, provided reasonable remuneration is made to me 
for my professional work already done and my disbursements 


in connection therewith, or such remuneration is properly 


secured by a lien upon the judgment and recovery. I resent, 


however, any reflection upon my professional conduct of the 


litigation and am unwilling to consent to a substitution in- 


duced by such reflection. Messrs. Andem and Fahnestock have | 


even gone so far as to threaten me with proceedings before 
the Bar Association in case I did not sign a consent to a 
substitution and waive all claims to remuneration. My ans~ 
wer has always and repeatedly been that I was ready and 
anxious at any time to have the matter presented to the 
Court for the fullest investigation and such determination 
as seemed to it proper. 

| On February 15th, 1905, my counsel, Mr. Henry 


Melville, addressed to Mr. William Fehnestock, a letter of 
wGuw 
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which the following is a copy. It stated my position then ant 
my position at the present time:~ | 
"New York Phonograph Co, 
~V §= 
National Phonograph Co. 
February 15th, 1905. 


he 
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William Fahnestock, Hsq., ... Fier tne a fem ened 4 
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From our casual conversation in the eleva- | 

tor Tuesday, I judge that heretofore you may not have ~ 
fully understood Mr. Camp's position in this matter. 

It was explained by me to other officers of your Com- 


pany last Spring in brief as follows;-~ 


| 
| 


By agreement dated October 22, 1900, the New 
York Phonograph Co. granted to James L. Andem the 
"Exclusive" right to prosecute all suits in its behalf 
against the National Phonograph’ Company, and gave him 
60% of the recovery therein, On November léth, 1900, 
Mr. Andem by written agreement employed Mr. Camp to 
prosecute said suits for 25% of the recovery or settle- 
ment and such agreement was subsequently ratified and 

_ approved by the officers of the New York Phonograph 
Company. 

The test suit instituted and prosecuted by Mr. 
Camp has proceeded to final dna prent in gour favor. 
Throughout the course o ) gation » Camp has 
done all as attorney that the officers of the Phonograph 
Company would allow him to do, and has worked faithfully 
with such other counsel as were, without his request, 
brought into the case by you and your associates. 

He is willing to continue in accordance with the 
terms of the contracts referred to, but of course can- | 
not well do so if the officers and directors of the New 
York Phonograph Company fail to cooperate with him, 

If you prefer to heve him retire he is more than 
willing to do so provided his fees and disbursements 
are properly adjusted in Court or by amicable arrange~ 
ment. 

On March 7th, 1904, I wrote Messrs. Funston and 
Andem concluding as follows:- 


‘I? you prefer to have him (Mr. Camp) 
retire you of course understand that this in- 
volves immediate payment for his services and 
disbursements to date or proper security for 
payment being made out of the proceeds of any 
recovery or settlement. He will be pleased 
to discuss this matter with you and I am 
sure will be very reasonable in his demands 
and disposed to show you every courtesy and 
consideration', 


Subsequently Messrs. Funston and Andem, by letter 
of March 10th, 1904, declined to enter into any such 
discussion. Consequnetly the matter has remained in 
statu quo. 
Messrs. Funston and Andem in their conversation 
with me made certain threats as to mking charges before 
= 
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the Bar Association for the purpose of inducing Mr, 
Camp to retire without compensation. From your con 
~ versation to-day I learn with surprise that you perhaps 
suggested and at least were cognizant of them. ee 
Such talk is idle. It in no way influences Mr, 
Camp. He will welcome the fullest investigation, The 
Court is always open to you and the proceeding for the © 
substitution of attorneys is a familier one. If you 
¥ do not like his work let a Judge pass upon it, 
Meanwhile, pardon me if I remind you that to 
falsely charge an attorney with unprofessional conduct 
\ is slanderous per se, actionable without proof of 
special damages, and that to threaten a lawyer with 
charges before the Bar Association unless he executes 
an instrument in writing affecting a cause of action 
comes very near to what is described in Chapter V of 
the Penal Code, $$ 552-554. 
As I said last Spring, notwithstanding his | 
| 


natural resentment at some things that have heretofore | 
been said and done, if now you wish to discuss, out of 
G Court, adjustment of Mr. Camp's financial interest in | 
: this case, I am sure you will find him very reasonable 
in his demends end disposed to show you every courtesy 
and consideration. If you do not wish such dismssion | 
the sooner you take the matter into Court the better 

it will suit Mr. Camp and 


€ 


Faithfully etre, 
( Signed) Henry Melville". | 
The invitation for a discussion of terms was in no 
way accepted until the negotiations between Mr. Kohler and 
| Mr, Melville detailed in the affidavit of Mr. Melville here- 
to annexed, In those I am informed Mr. Kohler frankly stated 
that the mrky reason for requesting . my withdrawal 
was the fact that new financial interests were coming into 


the case which wished to be represented by their own counsel. 


FIFTH. 


The following is e brief account of the manner in 
which I became connected with this litigation and the de- 


tails of such connection. 


In the year 1900, and for several years prior 
thereto, I was the general solicitor for the American Graph- 
ophone Company and for its selling agents, The Columbia Pho= | 
nograph Company (General), and the Columbie Phonograph Com- 
pany, three distinct corporations though controlled by the 


same interests. I worked on a yearly salary end shared 
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offices with Philip Mauro, Esq., Patent Counsel for said 
Companies, through whom my connection with said Compa nies 
was brought about, at #137 Broadway, in the City of New 
York, where the business offices of said Companies were 
a situated. 
At all times since my connection with these Com- 
panies, Mr. Edward D. Easton, has been and now is, President 


} 


a | of all three of them. ‘ 
The Columbia Phonograph Company held, under the 

Edison patents, territorial licenses for the District of 

bad - Columbia and the States of Delaware and Maryland, precisely 
Similar to those held by the New York Phonograph Company, 
for the State of New York and by the New Englend Phonograph 

~ Company for the States of New England , and the Columbia 
Phonograph Compeny had been the only one of the terriforial 


licensees under such patents that had succeeded in success-~- 


« 


fully resisting encroachments of the Edison Companies in 


. protection 
its territories. This }~eusEpution had been secured as the 


result of very active litigation directed by Mr. Easton 


2 
- 


™ and conducted by Mr. Mauro, as Counsel for said Company. 

In the Fall of 1900, Mr. Andem was introduced to me 
by Mr. Easton and conferred with me regarding securing my 
services on a contingent pesis to prosecute suits in behalf 
of the New York Phonograph Company and the New England Pho- 
nograph Company ageinst the Edison Companies, of the same 

a character which the Columbia Phonograph Company had carried | 
to a successful conclusion as above stated. 
ad The reason that he came to me as he frankly stated, 
was principally because I was solicitor for the Americen 
Graphophone Company and the two Columbia Companies end 
associated with Mr. Easton and Mr. Mauro, and that, would bé 
familiar with the details of the previous litigation of the 
Columbia Company egainst the Edison Companies and would 


1 have the benefit of personal consultetion with Mr. Easton 
Qe 
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ond Mr. Mauro, and would indirectly secure at least the 
moral support of the American Grephophone Company and the 
Columbia Companies against the common enemy. 
Another reason was that the American Graphophone 
rivals 
Compa ny and the Columbia Companies were the principel | of 
the Edison Compantes in the generat business of MAE ADE ond | 


selling talking machines. 


id he’ | ; 
Mr. Andem also wssssspe eeected that through the 


influence of Mr. Easton, he would be able to raise some of 


the funds necessary for the furtherance of the litigation. 
The different territorial licensees under the Edison patente 
had previously formed an association known as the National 
Phonograph Association, of which Mr.: Easton was Treasurer 
and Mr. Andem Secretary. 

When this proposition was mde to me, my first in- 
quiry was whether my employers would be affected by the 
proposed litigation. Mr. Andem admitted that the New York 
Phonograph Company and the Hew England Company also claimed | 
certain exclusive territorial rights arising under other 
contracts not relating to the Edison patents but certain 
other patents know as the Bell &Yainter Patents, and that 
these claims under the Bell & Tainter Patents would affect 
some of the talking machines manufactured by the American 
Graphophone Company and sold by The Columbia Phonograph 
Company (Generel), but that this matter was entirely distinct 
from the matter that would be involved in the suits against | 
the Edison Companies. 

I inquired into the Edison Patents and the li- 
tenses claimed thereunder and also the Bell & Tainter Pat- 
ents and the licenses claimed under them and came to the 
conelusion that there was undoubtedly a valid cause of 
action in behalf of the New York Phonograph Company based 
on the Edison patents against the Edison Compenies; but 
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Sut that any licenses that might rihge have existed under 
the Bell & Tainter Patents had long since expired anf# that 
no valid claim could be asserted against the American Grap- 
hophone Company and the Columbia Companies, either in a 
Court of Law or in Equity. Therefore, after discussing 
the matter fully with Mr. Easton, Mr. Meawro, and his 
partner, Mr. Massie, and Mr. Anéem, and fully explaining to 
Mr, Andem the result of my investigation’ I saw no tales 4 
based upon my professional relations with the oar gon and 
Columbia Companies, why I should not undertake such liti- 
gation against the Edison Companies. 

I fully explained to Mr. Andem what my rela- 
tions to the American and Columbia Companies were and that 
I expected them to continue. Ana after such explanation 
and notwithstanding such connection, he urged me to under- 
take the suit against the Edison Compenies. 

Accordingly the contract set forth as Exhibit 
2 in the moving papers made the 14th day of November, 1900, | 
was drawn up:and signed by Mr. Andem, myself and Mr. Louis | 
Hicks. Mr. Andem stated that Mr. Hicks was his personal 
representative as distinguished from the representative of 
the New York Phonograph Company, and, therefore, he desired | 
to have him associated with me. | 

In paragraph Sixth of seid contract, it was 
expressly provided that no suits should be brought against 
the American Graphophone Company and its selling agents, 

The same provision as to the American Graphophone Company 
and its selling agent4 is also in the Highth paragraph. 
Although this was very specifie and there was no chance of 
any misunderstanding between Mr. Andem and myself as to the 
nature and continuance of my relations with the American 
Graphophone Company and the Columbia Companies, to make 
assurance doubly sure, on December 20th, 1900, I wrote Mr. 
Andem the letter which appears as an Exhibit attached to 


the moving “papers, which concludes es follows:~ 
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‘on record in writing to the same effect in order to 


"Notwithstanding the fact that I have repeatea-— 
ly stated to you orally my absolute and firm conviction 
that no cause of action exists in favor of the local 
or sub-companies, against the American Graphophone 
Company, or its selling agents, I wish to place myself 


avoid any possible misunderstanding in the future, and. 
to also be fully understood, that if, at any time, the | 
American Graphophone Company, or its selling agent, 
should be drawn into the litigation, my loyalty to its 
interests would make it impossible, without its con- 
sent, to continue to act for you or those whom you 
represent. I expepted it from the letter of attorney, | 
or agreement, with you, dated November 14, 1900, for | 
the purpose not only of emphasizing my opinion as to | 
its liability, but also to prevent my being forced, by 
the terms thereof, into any such groundless, uneless 
and unprofitable litigation. 

Further than this, you have assured me in the 
most positive manner that the present litigation con- 
cerns Thomas A. Edison, the Edison Phonograph Co., the 
Edison Phonograph Works and the National Phonograph 
Co. only. 

If you do not fully concur in my understanding 
as to all of the above be kind enough to let me know 
now wherein we differ so that I may withdraw from the 
cases, if necessary, before it is too late." 


Tothis letter Mr, Andem sent the following reply:~ 


above 


"Yeo. 22, 1900. 
Elisha K. Camp, Esq., 
New York. 
My dear Sir:-~ 


Your favor of the 20th inst., just received 
and I am obliged to you for the information contained 
regarding the bill of complaint now being prepared 
in the Edison cases. I hope when Mr. Hicks returns 
the draft of the bill to you there will be no delay in| 
filing the same. 

Regarding the matter of your employment as 
counsel, will say that your letter states correctly, 
in my opinion, the basis upon which your contract with 
me was drawn, and I am willing to accept your statement 
of the circumstances relating to it, as stated therein | 
without further explanation. 

Hoping to hear that the bill has been filed 
and proceedings commenced under it, I remain, 


Yours very truly, 
(Signed) James L. Andem." 


Referring to my statement in my letter to Mr. Andem | 


quoted 


"4? at any time the American Graphophone Com- 
pany or its selling agent should be drawn into the 
litigation, my loyalty to its interests would mke it 
impossible, without its consent, to continue to act 
for you or those whom you represent", 


I have to add that the interpretation sought to be put upoh 


this now by Mr. Andem, that I stated that if the American 


ot ti 
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Graphophone Company became involved I would withdraw from 


the litigation without any payment for my services, is un- 
founded upon the face of it. I simply stated that in such 
event, I could not act "without the consent of the American 
Graphophone Company". I have always had such consent from | 


the beginning of the litigation up to the present time. 


SIXTH. 

Immediately after making the contract with ur, Anden 
and Mr. Hiteks above referre @ to, I began an exhaustive ine 
vestigation of the contracts and litigations out of which 
the rights of the New York Phonograph Company against the 
Edison Companies arose. The matter was of the greatest com 
plexity 
ptigution, as the rights of the New York Phonograph Company 
were derived through a chain of title beginning with Mr. 
Edison and coming down through one Sonke H. Lippincott, the 
orth American Phonograph Company, which had been dissolved, 


| 


the Metropolitan Phonograph Company end The New York Pho- 
nograph Company (a distinct corporation) which had been ‘3 
solidated with the Metropolitan Phonograph Company into the | 
New York Phonograph Company, the complainant. There had al so 
been previous litigations involving these rights, all of | 
Which I hed to go over and carefully read and study the en~ 
tire records in the case. After this investigation which 
covered several weeks, and which involved almost daily con- 
sultations with Mr. Hicks and Mr. Andem, the Bill of Com- 
plaint was drafted and filed. The defendants first move waa 
to demur to the Complaint. The demurrer was brought on for 
argument before Judge Wheeler. I prepared a brief and ergued 
the matter at the hearing and the demurrer was dismissed, 

The defendants also made a te craving oyer of the docu- 
ments referred to in the Gumpikuink, ond I prepsred the nec~ 
essary affidavits and brief and argued this motion. Then 
they put in a plea. I attended on the hearings at which 


prog? was taken with reference thereto. After the defendants 


€ 
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answer, the complainant's proof was taken, extending over a 
period of many months. I respectfully refer to the record 
on file in the office of the Clerk of this Court, to show 

the amount of work involved in this undertaking, I attended 


with associate counsel before the Commissioner and took part 


oa 


in this work. Meanwhile the defendants made a mové which 
threatened to block the.entire litigation, to wit, they in- 
stituted a preceeding in the Supreme Court in the State of 
New York, in behalf of a stockholder of the complainant com= 
pany, to dissolve it, I attended with Mr. Hicks before the | 
Attorney General upon the proceedings there and also upon the 
argument of the case at special term, There voluminous 
papers had to be prepared under great pressure for lack of 
time. I argued the matter at special term and secured a 
favorable decision. An appeal was veacen to the Appellate 
Division of the Supreme Court and I argued the matter there 
and secured an affirmance of the special term order. On 
this appeal, I prepared a voluminous brief, ‘fhe printed 

in this one matter 
record of thess proceedings, mke a volumne of about sks 
six hundred pages. 

Meanwhile two years and one-half had elapsed during 
almost every week of which I devoted more or less time to 
this case and must of this period I devoted almost my en- 
tire attention to it, going without vacations and working 
continuously on it through the hot weather. During all this 
time there was no objection whatever made to the character 
of my work and everything was harmonious until in the Fall 
of 1903, the friction which I have already mentioned arose 
from the fact that Mr. Andem found it difficult to raise 
money fow the necessary disbussements and he and Mr. 


Fahnestock endeavored, cogtrary to our original understanding, 


to induce me to advance such money. 
In addition to what I have mentioned, there was an 
immense amount of work performed by me in collateral matters 


which hed to be attended to on account of their indirect 
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influence upon the main litigation. Mr. Hicks and I had 
also begun suit in behalf of the New England Phonograph — 


Company against the Edison Companies, where the principles _ 


conics clio itabtates ms 


involved were exactly the same. This was brought on for 
hearing on demurrer before Justice Gray, in Delaware, and 
we secured a favorable decision, which we used upon the hear- 
ing of the demurrer in the main litigetion: Afterwards the 
Edison interests secured control of The Yew ‘Emgland Phono 
greph Company, and brought, in the name of the New England 
Phonograph Company, certain actions against the American 
Graphophone Company and its selling agents throughout New 
England. ‘These suits were based on other patents and other 
licenses and contracts than those involved in the suits of 
the New York Phonograph Company and the New England Phono- 
graph Company against the Edison Companies, and none of the 
patents and licenses referred to in the Complaint in this 
suit was involved in such litigation. It became my duty 

as general solicitor for the American Graphophone Company 

to appear and defend these litigations. I made such de- 
fenses as were appropriate to the character of the litigation 
and did all of this with the full knowledge at the time of 
lr. Andem and without the slightest objection from him 

to any of then. 

The Edison interests also secured a small quantity 

of stock in the New York Phonograph Company and brought a 
efictitious suit against the American Graphophone Company 

and The Columbia Phonograph Company (General), in the name 

of one "Helm", basing the suit on the ground that the New 
York Phonograph Company had refused itself? to bring it. 

It is true that the liew York Phonograph Company, through 

its officers Mr. Fahnestock, Mr. Andem and others, did re- 
fuse to have anything to do with thas suit which wes brought 


in its name, with the sole view to embarrass it and then. 


Raymond R. 
= ul 5- Research Libra 


€ 


It-became my duty as general solicitor of the Amer- 


ivan Graphophone Company and the Columbia Phonograph Com~ 
pany (General), to put in an Answer to this suit. and the char- 
acter of the Answer was determined by the general counsel of 
the defendant companies, Philip Mauro, Esq., and c. A. L. 
Massie, Isq., gnd the Answer was sworn to by officers of 


those Companies. 


‘interests, and the Helm suit were all basea@ entirely on 


| 
| , o 
“ The said New England suits brought by the Edison | 
alleged rights acting from two U. 5S. Letters-patent, to a 
numbers 341,214 and 341,288, known as the Bell and Tainter | 
patents. These patents are not mentioned or in any way 
involved in this case at bar of the New York Phonograph Com- 
pany against: the Edison Companies, and ‘any decision in said 


New England cases or in the Helm case could not in any wise 


“affect this present litigation. 


All the denials made and affirmative allegations in 
the respective answers in said cases were made in reference 
to specific allegations in the respective Bills of Complaint 
in those suits and applied solely thereto. 

The New York Phonograph waaxiksek Company wes itself | 
made a defendant in the Helm suit. Through Mr, Hicks, its 
counsel, it put in a separate answer in which its defenses 
were fully set forth. Mo objection was made to any of such 


answers by any one connected with the New York Phonograph 


Co. until long after full knowledge thereof, when the finan- 
cial matters arose, to which I have alrendy alluded. 

In the Summer of 1903, after this litigation had gone 
on for about two and one-half years, though I had not re- | 
ceived a cent on account of my services, Tir. Andem found it aipei- 


cult to provide the necessary money for the actual disbursements. 
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On ; ; 
j~June 12th, 1905, he gave me the following letter which he re- 


quested me to present to Mr. Easton, in which he sought to 


obtain from Mr. Easton the sum of upwards of $300 for the use 


of 
eas he said fax Mr. Hicks;~ 
"LETTERHEAD OF THE WEW YORK PHONOGRAPH COMPANY, 
No. 140 Nassau Street, 

Iiew York, June 12th, 1903. 

EH. D. Easton, Esq., 
Treasurer Net. Phonograph Association, 
New York. 

Dear Sir;- 

Mr. Louis Hicks, assistant counsel, has 
incurred, and is about to incur, some expenses in 
taking testimony in the case of the New York Phono- 
greph Co. vs the National Phonograph Co., et al., 
and has celled upom me, as provided in my conttact 
with counsel, for funds to meet the same. I enclose 
menorandum showing the nature of the cxpense and the 
amount required. 

I send you this letter through Mr. Camp, 
principal counsel in the dase, and make the request 
that you will provide for these expenses, subject of 
course, to his approval. 

Very truly yours, 


(Signed) Jemes L. Andem, 
Secretery, Nat. Phono. Assn." 


I presented this letter to Mr. Easton, but he was of 
the opinion that he had already raised all the money pos- 
Sible and declined to advance this sum. Mr. Andem then had 
negotiations with the other officers ané directors of the 
New York Phonograph Company, ami the nature of whiéh I only 
know from thecorrespondence herein set forth. A month later 
July 16th, 1903, Mr. Fehnestock wrote me the letter already 
quoted in which he asked me to assign to him a portion of 
my interest in the recovery. This letter appears in full 
on page four of this effidavit. 

I declined to assign any portion of my psy and in- 
sisted on the observing of the original contract. ek Then 


and only then and on account of this refusal of mine, they 
began to try to bring pressure upon me to induce me to make 
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such an assignment, and then for the first time objected +o: 4 
what I had done months before in the New England end the 
Helm litigation. 

" The Andem letter of September 15th, 1903, was 
dictated solely for the purpose of bringing such pressure | 
upon me as Glearly appears from the letter of Mr. Fahnestock 
of October 20th, 1903, already set forth herein, begimming 
| on page five. | 


Mr. Andem, even after his series of offensive letters 


in September and October, 19035, as already stated, on Novem» 
ber 4th, 1903, again wrote to meke the inquiry whether it 
would be possible for me, “to make arrangements for the nec- 


essary expenses of the litigation". 


SEVENTH. 
Taking up the Petition, paragruph by psaragreph, re- 
ferring to the foregoing and for the sake of brevity not 


repeating the same, I make the following statements:~ 


Answering the allegation in the First paragraph 
of said Petition, that since about December 10th, 1903, I have . 
not appeared for complainant or taken any steps in its bee | 
hal?, I say that at all times since December 10th, 1903, up 
to the present time, I have been willing to proceed with 
the litigation and have cone so so far as allowed by the rep- 
resentatives of the complainant and have kept in constant 
touch with the ai tuntion and have had a thorough knowledge 
of everything that has been done in connection with the case 
so far as Court proceedings were concerned, have received 
service of papers and communicated 611 information that hes 
come toma, as solicitor for the complainant, to associate 
counsel and the officers of the complainant and have in no 
Way embarrassed the compleinant or associate counsel in any | 


proceedings in connection with the case or prevented appro- | 


priate action by my acts, omissions or misconduct. 


« 


Answering the Second paragraph of said Petition, I 


| admit the same and further state that in connection with the 


proceedings connected with the plesding to the Bill referred | 
to in said paragraph, I appeared at all hearings on the tak- 
ing of voluminous testimony bearing upon said pleading and 
performed atarge amount of work not heretofore mentioned. 
Answering the Third paragraph of said Petition, I 
admit the same and repeat my allegation heretofore made with 


_reference to the paragraph from my letter of December 20th, 


1900, quoted therein, that neither the American Graphophone 
Company or its selling agent Pct at any time objected to my | 
continuing to act for the New York Phonograph Company in such 
litigation. 

Answering the Fourth paragraph of the said Petition, 
I refer to my previeus statement as to this proceeding which 


as I have said was conducted to an affirmance by the Appel- 
late Division entirely successfully by me. 

cAn@wering the Fifth psragraph of the said Petition, | 
I referr to the allegations regarding the Helm suit already 
made and deny that said suit involved violation of licenses 
for the use of graphophones just as the present suit invol- 
ves phonographs and I further deny that my action therein 
was in violation of my duties and obligations to the Petition+ 
ers; or without their knowledge or consent; or in violation 
of my agreement of retainer above referred to} or of the 


professional relationship thereby created; or contrary to my 


duties and obligations es an officer of this Court; or that | 


Ir interposed an Answer on behalf of the defendants in the 


said Helm suits in which I maintained ani advocated the neg- 

ative of nearly all of the mterial allegations of the Bill of 
, j 
Compleint in the present suit, or set forth and amplified for | 


the said opponents of petitioner the defense or defenses 


| 


j 


brought to my attention in the present suit in my capacity 


as solicitor and counsel of complainant, or employed the in-~ 


formation and knowledge acquired by me as counsel for peti- 
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tioners ss matters to be asserted by and on behalf of their | 
opponents against them; or did by my said Answer plead and 
assert on behalf of the said Mmerican Graphophone Company 
any of the defenses mentioned in said paragraph with ref- 
erence to any of the claims of said petitioners in the 
present suit, but on the contrary by said Answer did plead 
end assert on behalf? of ssid American Graphophone Company, | 
811 the defenses contained in said Answer against Sues otaine| 
made in the Complaint in the said Helm suit, which claims 
were of different nature and different origin from those 
involved in the present suit and the adjudication of which 


could in no wise affect the adjudication of the claims in-~ 
volved in this litigation, all of which will more clearly 
appear from the detailed statement which I have heretofore 


‘ 


made. 


Answering the Sixth paragraph of seid Petition, I 
deny that my action as solicitor and of counsel for letendunt 
in The Dawson Company suit was in any way against the rights. 
and interests of the petitioners or my duties and obliga- 
tions to them or in violstion of my agreement and the pro-~ 
fessional relationship created by my contract shown in 
Exhibit 5 attached to the Petition or contrary to my duty and 
obligation as an officer of this Court, and allege that all 


of the defenses set forth by me in said Dawson case were 
made in reference to the allegations of the Complaint in 
that case which were entitely different from those made in 
the present litigation and the adjudication on which could 
not have any bearing upon the decision of the litigation in 
this present case, and on the contrary allege that all of 
said defenses were appropriate and proper defenses to be in- 
terposed in such litigation ond were interposed by me with 
the full knowledge and consent of the petitioners herein. 
Answering the Seventh perggraph of the said Petition, 
I deny that the said suit between the New Inglané Phonograph 
-20~ 
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as 
Company, complainant, and the American Graphophone Company 


| 
as defendant, involved issues similar to those here invol- | 
ved; or that the licenses referred to in the Complaint in | 
said New England suit referred to were the same licenses re= 
ferred to in Us Memiaka in this present suit; or that the 
decision of the issues involved in said New England suit had 
any bearing upon the decision of the issues involved in | 
this present suit; or that any of my actions in the said 
New England suit were contrary to my duty and obligation as | 
an officer of this Court; or to my duties and obligations tg 
the petitioners or in violation of my agreement shown in | 
Exhibit 3 attached to the Petition and I furthermore allege 
that my action in the said New England suit was taken with 
the full knowledge and consent, at the time, of the petition+ 
er Anden, ’ . | 

Answering the Highth paragraph of the said Petition, | 
I deny that I have received any inconsistent retainers or 
that any retainer taken by me or professional action there- 
under has embarrassed the petitioners; or that any of such | 
action taken by me has in any way affected the result af 
the litigation in this present suit, or that any action 
taken by me in the suits and proceedings aforesaid had any 
unfavorable effect upon the proceedings in the Carman suit | 
above referred to and again call attention to the fact that | 
the said Carman suit was carried to a successful conclusion 
by me and that this present litigation has resulted ina 
judgment for all the relief demanded in the Complaint. 

And I further deny that any ihconsistent retainers 
or any personal interest has disqualified me from properly 
representing the petitioners herein, or have embarrassed me 
in the conduct of this cause, or have caused me to lose sight 
of or disregard petitioners interests, or have reasonably 
prevented the petitioners from reposing the confidence and 


trust in me necessary to exist between lawyer and client. 
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And I further deny the allegation that I have never 


appeated in Court or before an Examiner herein except in 


connection with others and also I deny the allegation thet 


‘the various arguments in Court were all made by other 


counsel, but on the contrary allege that I have simply co-~ 
operated with associate counsel as from time to time the 
best interests of the litigation seemed to require and have 
performed my full share of all the work of litigation of 
whatever kind and character. 

Answering the Ninth peragreph of said Petition, I 
refer to my previous allegation herein relative to the cor~ 
respondence between me and Mr. Andem and Mr. Fahnestock in 
the months of September, October, November and December, 
1903, and particularly refer to the letter of said 
Fahnestock of October 27th, 1903, quoted on the third page 
hereof in which he stated 


"In my opinion, you were not occupying an 
anomalous position as acting as counsel for both 
complainant and defendant in the controversy", 


and to the letter of Mr. Andem, dated November 4th, 1903, 
quoted on the third page hereof in which, with reference to 
his letter of September 15th, referred to in said Ninth 


paragraph of the Petition, he said:- 


"My letter of the 15th of September was 
written at the suggestion of Messrs. Lewis & 
Fahnestock, members of the Board of Trustees of 
the New York Phonograph Company. They requested 
me to communicate with you upon the subject, the 
letter was submitted to them before mailing, they 
endorsed it and advised me to send it. A@é the 
final result of the correspondence growing out of 
that jetter, you now write me offering to withdraw 
from further participation in the case if I think 
you are occupying an anomalous position of acting 
as counsel for both complainant and defendant in 
the controversy. 

In reply to this I wish to state that it is 
my desire to have you continue to act as counsel in 
the prosecution of these cases to their conclusion, 
under the terms of your contract x x x Any ex- 
pressions made use of by me in preyksam previous cor- 
reppondence which you regard as erroneously reflect- 
ing upon the importance of your services, I am willing 
to withdraw, as my only purpose was to ascertain 
Clearly your position x x x", 
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Answering the ellegation in the said paragraph that 
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on or about December Srd, 1905, I declined to attend a meet 
ing of the Board of Trustees of petitioners ant meke arrange- 
ment for immediate application for a temporary injunction in 
this case, I deny the same and on the contrary allege that 

on December 3rd, 1903, I did attend the meeting of the | 
Board of Directors of petitioners at which I fully discussed | 
with them matters connected with this litigation, and again _ 
on December 4th, 1905, I conferred with Mr. Fahnestock upon | 
such metters. I further deny that on or about December Sra | 
1903, I made the payment of $150. conditional upon my attend- 
ing a meeting of the Board of Trustees of petitioners or that 
I made the payment of any other sum conditional upon my 
attendance of said meetings. I have no knowledge or infor- 
mation sufficient to form a belief as to what, if any, letter 
was written by the ssid Fahnestock to Mr. Hicks on or about 
December Srd, 19035. 

I admit that I did not sppear upon a motion for a 
preliminary injunction herein when it came on to be heard be- 
fore his Honor Judge Lacombe, and further state that said 
rotion was made entirely contrary to my sdvice and that I in- 
formed the officers of the petitioner that such motion was 
unwise and would not be grented and the subsequent decision 
of the Court denying such motion confirmed the correctness 
of my advice. | 

I deny the sllegation that I have taken no part in 
any proceedings herein since December 10th, 1903, except that 
on or about January Sth, 1905, I wrote to inform petitioner 
Andem, that Judge Hazel hed decreed an accounting herein, and 
on the contrary allege that I heave received from time to time 


service of various notices and papers in this matter and have | 


communicated to the petitioners with reference thereto. | 
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| herewith, I deny that on the 12th day of June, 1902, or on 


serrentiyostatmboit nn iether ofp enuneety imag kebotiny 
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penxingxintexfabxusryiithy xi Msyxheretafornxsetxfaxrthx 
I further allege that at all times since the 10th 


day of December, 1903, until the present time, I have at all | 
times been and now am, willing to perform such services as 
were proper in this litigation under my said contract of 
retainer and have performed the same except so far as pre- 
vented by the action of the Petitioners. 

Answering the Tenth paragraph of the said petition, 
I have no knowledge or information sufficient to form a be-~ 
lie?, except as heretofore stated as to the relations be-~ 
tween the petitioners and the firm of Kohler & Kohler. I 
admit that I have declined to sign a consent to a substitu- 
tion, but such declination has only been conditional on the 
payment or securing to me of proper renumeration for pro fession~ 
al work which I have performed in this litigation under my | 
said contract of tetainer. I have no knowledge or infor- 
mation sufficient to form a belief as to the allegations in 
the rest of the said paragraph. 

I have no knowledge or information sufficient to 
form a belief as to the allegations in the Hleventh and 
Twelfth paragraphs of the Petition. 

And I further deny generally all the allegations 
wherever contained in the said patition that my professional 
conduct in connection therewith has been in any way incon+ 
sistent with my said contract of retainer or prejudicial to 


the said petitioners and I request from the Court the fullest 


- investigation thereof. 


Referring to the affidavit of William Fehnestock, 


any other occasion, I said to him 


"T would advise you not to put any more 
money in the New York Phonograph Company case" { 


I have no knowledge or information sufficient to forma belief 


as to the conversation and communications between the said | 
2b | 
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~ Fahnestock and the said Andem set out in said affidavit, 
or as to the communications between the said Company and 


Mr. Louis Hicks; or as to any of the other sllegations set 


~ forth in said affidavit. . 
EIGHTH. 

wy Referring specifically to the letters of Mr. Andem | 

to myself, copies of which are annexed to the Petition, I | 

further state. ae abe 4 2 athe : fhe item | 

re (a) In Mr, Andem's letter of Spetember 15th, 1903, he | 

Baysi~ 


"The indications point to the probability of 
the American Graphophone Company and its selling 
io agents being drawn into the litigation in the im- 
mediate future, as the result of an application 
about to be made by assistant counsel of the United 
States Circuit Court, for the Southern District of 
New York, for an injunction egainst the National 
y Phonograph Company and its selling agent, which, if 
granted, would include the American Graphophone Com- 
pany and its selling agents by virtue of certain 
contracts now existing between that Company, the 
National Phonograph Company, the North American Pho- 
nograph Company, eta". 
Referring to what I have already stated, I have to 
add that the application for a preliminary injunction in this | 
re suit in no way more drew the American Graphophone Company into. 
it than did the original filing of the Bill of Complaint ask-~ 
ing for such injunction, all of which Mr. Andem very well knew 
be as the matter was thoroughly gone over and thrashed out be- | 
fore my contract of retainer was executed, es I have slready 
stated. I repeat that any cleims egainst the National Pho- | 
v nograph Company were based on different patents-and entirely 
different contracts for licenses than any claim that has ever 
been suggested by any one to exist against the American Grap~ 


hophone Company. The American Graphophone Company was not a 
defendant in this litigation and head no relations with any 


of the parties who were made defendants that would in any 
way bind it by the result of this suit (the Helm suit being 


repudiated by them), and as a matter of fact no suit or other 
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proceeding has ever been brought by the petitioners against 
the American Graphophone Compeny or The Columbie. Phonograph | 
Company (General), or tkm its selling agents, as the Petition 
itself? now admita, 
(bo) Referring to the concluding portion of Mr. Andem's 
letter to me of September 15th, 1903, in which he says:- 
"I want to know whether you are willing to | 
occupy the anomalous position of acting as counsel 


for both the plainti?? and defendant in the cons 
troversy". 


I call attention again to the letter of Mr. Falmestock of | 
October 27th, 1903, and of Mr. Andem's of November 4th, 1903, 
quoted in the Third paregraph of this effidevit. I elso 
call attention to the copy of the letter of Mr. Andem to me 
dated October 5th, 1905, annexed to the Petition. 

(coc) Referring to the letter of Mr. Andem to me dated 
December 10th, 1903, which concludes as follows:~- 

"I further desire to notify you that your 
profferred resignation as counsel conteined in your 
letter of October 28th, 1903, is accepted and that 
the contract entered into by me with counsel dated 
November 14th, 1900, so far as it relates to your 
employment as such counsel, is hereby revoked and tere 
minated", 

I have to add that my letter of October 28th, 1903, was ens- 
wered by Mr* Andem's letter of November 4th, 1905, above 
referred to and quoted in the Third paragraph o? this affi- 
davit. I further state that in any of this correspondence 

it was never intended or suggested that my withdrawal from 
further connection with the litigation woulé be without pay~| 
ment for the immense amount of work that I had already done. 
This Mr, Andem thoroughly understood. This is indicated 
even in his said letter of September 15th, 1905, in which he | 


statess- | 
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"I should be glad to receive also in your reply, 
an indication of what part of the 25% contingent fee | r 
which your contract provided for x x x you would con- & 
sider a proper remuneration for the services you | 
have rendered", 
Referring to the extract from the Answer in the Helm 
suit, quoted in Mr. Andem's letter of December 10th, 1903, 
I repeat that the "rights" referred to in said Answer were 
not the rights claimed in this litigation end the "contracts" 
referred to in said Answer were not the contracts forming | 
the basis for this Jitigation, and Rie detecnibation of the | 
issues involved in the Helm suit had no bearing upon the de-~ E 
termination of the issues in this litigation. This Answer | 
in the Helm suit and the proceedings in the New Englend Com- | 
referred 
pany litigation to in the Petition, were sll carefully con- 
sidered by Justice Dickey of the New York Supreme Court in 
the Carman matter, in which, as I have, stated, an applice-~ 
tion was mede to repeal the charter of the New York Phono-~ 
graph Company, and also by the Appellate Division of the 
Supreme Court and by Judge Hazel on the final hearing of this. 
case and in no instance was it considered by the Court that _ 
the New York Phonograph Compeny was in any way prejudiced 
or affected by the said Answer in the Helm suit, or the 
preceedings in the New England Company litigation and, as I 
have stated, the New York Phonograph Company was entirely 
successful in both matters. 
WHEREFORE I pray that the said motion for a sub- | 
stitution may be denied or if said substitution is granted 
that it be made in such a menner as to fully sedure my lien 


upon the claims, judgments and recovery in said action in 


accordance with my eaid contract of retainer. 
SWORN to before me this eer / | 


2a™~ aay of August, 1906. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
For the Southern District of New York. 
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NEW YORE PHONOGRAPH COMPANY, 
Complainant, : 


; Affidavit of 


~-ESa- HENRY MELVILLE. 
NHOMAS A. EDISON, THE EDISON PHONO : | 
GRAPH COMPANY, SHE EDISON PHONOGRAPH 
WORKS, and the NATIONAL PHONOGRAPH : 
COMPANY, 
Defendant 8. 
em eee ee mem ew eee eee ee x } 


STATE OF NEW YORK, 
City and County of New York, SSt- 

HENRY MELVILLE being duly sworn says:~ 
I am an attorney and counselor~at~law with an office at 
#120 Broadway, New York City. | 

Since the Spring of 1904, I have acted as 
counsel for Mr. Elisha K. Camp, @s regards his personal re- 
lations with the said petit ioner shri sing under his contract 
of retainer in the above entitled suit. I have read the 
affidavit of Mr. Camp in answer to the Petition for substitu- 
tion of attorneys in this matter and the copy of a letter 
therein set forth addressed by me to William Fahnestock, 
Esq., bearing date February 15th, 1905, is correct and the 
said letter was sent by me to the said Fehnestock on that 
date. 

In the Summer of 1905, Mr. Edger J. Kohler, | 
called upon me at my office and said that he was a menber of | 
the firm of Kohler & Kohler, counselors-at~law, at #42 | 
Broadway, and wished to confer with me es counsel for Mr. 
Camp, with a view to securing his consent to a substitution 


of Kohler & Kohler in his place as solicitor for the com- 


plainant in the above-entitled action and his release of all. 
claim to a percentage of a recovery therein. He stated that | 


the reason why such substitution was desired, was that new 
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financial interests were about coming in to further the lite) 
igation and that such interests naturally desired to be rep- 
resented by their own lawyers. He asked me to ascertain what 
sum of money Mr. Camp would take as compensation for his ! 
complete retirement. I conferred with Mr. Camp and after~ 
wards informed Mr. Kohler what sum of money Mr. Camp would 
teke for such action on his part. Mr. Kohler subsequently 
called upon me and asked that a less sum be named, which Mr, 
Camp declined to do. Mr. Kohler then withdrew and said that | 
he would present the mitter to the people mst he represented. 
Since then I have heard nothing from him or anything in re- 
gard to the general matter, until the service of papers on 
the motionvor the substitution of attorneys and the determin- 


ation of Mr. Camp's claim. 


Sworn to before me this i f 


R5th day of July, 1906. 
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EXHIBIT A. 


Letter head ov” Tabnestock & Co. 


New York, Oct. 27, 19035. 
Blisha K. Camp, Esq., 
277 Broadway, New York. | 


‘Dear Mr, Camp:-_ | 
| ie my letter to you of October 20, I stated that 
neither lr. Lewis por iiwielied to reflect upon you in any | 
Be-5 In response to your letter of October 25, I may add . | 
_ that I have not the necessary knowledge of the work done by | 
you throughout the litigation to enable me to express an | 
opinion upon it. For that reason it was not the intention 
of Mr. Lewis or of me to express through Mr. andem any 
disapproval of opinion with reforence to the services 
rendered by you. Our purpose is stated in my letter to you 
of October 20. | 
With reference to the statement that the case has 
yeached a stage in its progress where all the indications 
point to the probability of the American Graphophone Company 
and its sell ing agents being drawn into the litigation 
in the immediate future," I am informed by your swmnelate 
counsel, Mr. Hicks, that he is unable to see how the 
rv American Graphophone Company or its selling sgents can be 
drawn into the litigation against the Edison interests 
brought by New York Phonograph Company. As you and Mr. Hicks 
w are both of the opinion thet the condition referred to in | 
Mr. Andem's letter and above quoted cannot arise as the | 
result of an application for an injunction against the 
bad National Phonograph Company and its agents, I am willing to 
accept as correct your statement that the American Graphophonee 


} 
; 
] 


Company cannot be involved unless another suit should be 


€ 


begun by New York Phonograph Company against the American 


Graphophone Company. 


{ 
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¥ In my opinion you were not occupying "the anomalous | 
| | 

position of acting as counsel for both plaintiff? and defendant | 
~ H 
in the controversy." i 
i | i 
i Whe question of your sontinuing to act as counsel 

| for New York Phonograph Company in the suit of that Company | H 

{ * | H 
a against Bdison et al is one which, I presume, is to be 

; 
decided by your contract with lr. Andem. 
Yours truly, 
“ | (sga) Wm, Pahnestock. | 
| 
| 
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r EXHIBIT 3B. | 
Letter Head of New York Phonograph Company. 

| 

{ 


¥ | 
New York, llovember 4, 1903. | 
'Elisha K. Camp, Esq., 
we Broadway Chambers Building, | 
3a New York, | 
| My dear sir;- , 

w: I have your letter of the 28th ultimo referring to 
previous correspondence had with me regarding the position | 
occupied by yau as one of the counsel employed to prosecute the 

w cases of the New York Phonograph Company end the New England | 
Phonograph Company against Thomas A. Edison, the National | 
Phonograph Company, and others, . | 

~ The object of my first letter, dated September 15th, | 
was simply to ask you whether, in view o? the probability | 
of the American Graphophoge Company being drawn into the | ; 

~ litigation, you desired to continue to act as counsel, you 
having stated to me in your letter of Dec. 20, 1900, that if 
it should be s@ drawn into the litigation, your loyalty to | { 

its interests would make it impossible for you, without its i 

| consent, to continue so to act. 
My letter of the 15th of September was written at the | 

’ suggestion of Messrs. Lewis and Fahnestock, members of the | 
Board of Trustees of the New York Phonograph Company. ‘They 
requested me to communicate with you upon the subject, the - be 

¥ , “letter was submitted to them before mailing, they indorsed 

‘it and advised me to send it. As the final result of the 
correspondence, growing out of that letter, you now write me 

ia offering to withdraw from further participation in the case | 

| 
1. | 
- | 
| 
i 
| 
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' 42 XY think you are ocoupying the snomalous position of acting 
as counsel Zor doth the complainant and the defendant in the 
| controversy. | 
' In reply to this I wish to state that it is my | 
desire to have you continue to act as counsel in the prosecu- | 
tion of these cases to their conclusion, under the terms of 
"your contract, which for my part, I intend to faithfully 
observe. During the past week, however, while I have been 
giving my testimony in the case of the New York Phonograph 
‘Company against the National bnéevarh Company, you have | 
appeared as counsel for the plaintiff, and when I have been | 
testifying in the case of John E. Helm, a stockholder of the | 
New York Phonograph Company, against the American nee 
Company, you have appeared as counsel for the defendant. | 
Under these circumstances I think it is not unreasonable 
for me to ask from you a frank statement concerning the attitude 
of the American Graphophone Company towards the prosecution 
of the New York Phonograph Company's case, and whether in ina 
of your relations to that company, you are in a position to 


give the latter company your best efforts, without being in any 


| 
{ 


way hampered by your relations with the Graphophone Company. 

Also whether you will be able to make arrangements to provide | 
| 

for the necessary expenses of the litigation, in accordance | 


with the understanding had at the time when the percentage you | 


are to receive out of the recovery, was fixed. 


* 
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I hope you can sive me proper assurances upon these \ - 


“points, and that the case of the New York Phonograph Company 
will be pushed forward rapidly to a successful issue. 

Any expressions made use of by me in previous ostee 
respondence which you regard as erroneously reflecting upon 
the importante of your services, I am willing to withdraw, as 
my only purpose was to ascertain clearly your position, which 
ir hope you will state in reply to this letter. 

Yous very truly, 
(Sga) James L. Anden." 
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STATE OF NEW YORK 
ss 


COUNTY OF 
ee he te ee ee ti eee being duly sworn, 
GOPUNOE GHA SAGE’ ENGEL BO 1G es cece cones uses worsen conbepsqncssesaion eavenaerens 
IE sissies sn sicicieestena SP boeksntxwes in this action; that...... ae read the fore- 
eo | eee on. eee errr eee and knows the contents thereof; and 
that the same is true of.... ..... own knowledge, except as to the matters | 


therein stated to be alleged on information and belief, and that as 


to those matters............ believes it to be trug. "4 

Sworn to before me this............ tes 4eeee ; 
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f 

STATE OF NEW YORK 

COUNTY OF t= 


as ee tres Yee vaca gud eisinstoreeheia)t Sinieutegeta deseo een eettor er being duly sworn 


says; that at all of the times hereinafter mentioned he was of the age 


OE Panis toi Gacostoneaasaiiedin daha aeeies enka se years and upwards, to wit......... years old; 
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WOPVEE CHS WII 6 viccccsvicssrcvamtsassrenses tgarcsncus se mmunonewe remem personally on...........: 

BE svsinhedeinocrd moa urceemnamecs tee otis Meee ak anne omen aenaras OR the............csssssssseeeees oes Named therein 


by delivering a copy thereof t0..... cee ceceee cee eee ee 


an ele paces UMaine NN he 
d in said \ 


and to be the person mentioned and describe 
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District: of ‘Now Yoirtieds 


LEVIS JOSEPH, being duly sworn, deposes and 


. 


: . gays that he is a clerk in the offices of Messrs. Kohler 


ye and Kohler, Attorneys for Petitioners; that on September 
me 5th, 1906 he served the accompanying “Petitioners' Reply- 


ing Affidavits" upon Messrs. Henry Melville and Louis 


Hicks, by leaving true and correct copies thereof at their = 


whe? ‘offices, one of the copies being served upon the managing 


clerk igi the office of Henry Melville, E8qs, and the other 


being left at the office of Louis Hicks, sq., he himself aia: | 


not being present at said time. 


Sworn to before me this F 4 ae + 
uy zee | 


day of Septembor, 1906. 


Al ee 
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| UNITED STATES OIRCUIT COURT, 


i 
| Southern District of New York. 
| 


ip inane Tepes 

| | i per reronihet! ing 
} “Vie ‘REPLYING — ; 
: : AFFIDAVITS. 
| THOMAS A. EDISON, THE EDISON PHONOGRAPH 

1 GQOMPANY, -THE BDISON PHONOGRAPH WORKS 3 
and the Bh a det PHONOGRAPH COMPANY, 

| Defendants. : 


a 


| Southern District of New York, SS: 


| JAWS Le ANDEM, being duly sworn, deposes 


5 
and says that he individually is one of the petitioners 


herein, and | New York Phonograph Company, of which he is 
r er: v 
soretary, is the other petitioner; that he hes read the 


Shee Bate Hees 


BE sh 


: “answering affidavits, of Elisha K. Camp, Henry } Melville: “and, 
- Louis Hicks, and heard the oral argument of this application, 


and the other 
and on behalf of both petitioners submits thig® sxuwertng 


accompanying 
| 1. It is sought to meet this application by the cladity 


aetfidavivgs.in reply. 


suggested on the argument, that this application is being 
made near the close of a bitterly contested litigation, in 
| order to supersede the counsel who conducted this case, end 
| deprive counsel of fees already earned by laborious and con- 


scientious conduct. There is absolutely no truth in this 


| contention. As far as Mr. Hicka is concerned, no applica-|. 
| tion to remove him is being made and it is not desired to 
| deprive him of his rights, or compensation under his con- 
tract, and the continuance of his services as associate ¢o 
501 is desired in good faith by petitioners; his rights or 


claims are not properly before the Court for determination 


and are not being assailed. The circumstances of the case 
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the services of Mr. Hicka and those render 
a 1 t . = 
Qamp ninoe the date of the scceptunce of Mr. Camp's resig 
j tion pr the | 
nation in December 1905. The date in question precedes e| 
application for a temporary injunction herein, and from oa 
date cn, bir. Camp has ceased to render any services whatev or 
to petitioners. Petitioners’ allegations to that effect are 
corroborated repeatedly by Mr. Hicks, in his answering af- | 


fidavit, as will be more clearly pointod out hereafter, and | 
are substantially conceded by lr. Camp himself in his An- 
swering Affidavit, (page 18). There he distinguishes be- | 
tween services he says he was merely "ready am&x to render" 


and those he rendered after December. 1903, none being actual- 


ly rendered except the mere formal receipt and forwarding of 
; = V 
Reree* served upon him 2s solicitor of record, though even | 


thie did not fall to his lot on the appeal, as his appear- | 
ance was not entered there as of counsel. 


With the exception of his advico to Mr. Wahneatock 


in June, 1902 "not to put any more money into the New York | 
Phonogreph Company case", ell his acts of misconduct are 
charged to have been comnaitted subsequent to that year, | 
so of course no complaints against him for misconduct were 
made prior to 1903. So much, thon in answer to the charge 
that it was only in 1903, and thergafrter, that his withdrawal 
was requested. 

Deponent discovered I'r. Camp's dual attitude in this 
litigation, only a short time before deponent's lettor of De 


cember 10th, 1903, was written, setting fobbhh his misconduct 


| in connection with the Helm suit (Motion Papers, Exh. 8, pp. 


| 53-35). Deponent at once communicated the facts to 


the other Trustees of comphainant as to said Camp's at- 


| 
tempt to serve two masters in the same litigation, and they 

that lir. Camp 
concluded saxxmeumxtes hed violeted his duty and ial | 


al obligation and had incepacitated himself from further apa | 
pearing for them’ and hencg, at thet date siroady “CCCP Rong R 


Wile 


€ 


the proferred resignation for that roason. As he had ten- 
dered his resignation and withdrew . from practical con- 


duct of tne litigation, it was not then necessary to secure 


a compulsory substitution, after the same was demanded of 
him on behalf of petitioners by Mr. Hicks on December e4th, 
1903, and he declined to give the same (liotion Papers, p- 10). 
That petitioners have continthaliy and persistently sought 


on 
his formal withdrawal from that date, appears from Mr. 


ally Mr. Hicks' services in the direction of securing such 


Fahnestock's affidavit (Moving Papers, pages 39-41). Natur 
substitution were sought, but he declined to accept this re 


his personal relations to Mr. Camp, as is set forth in lettérs 


written by him to petitioners on November 20th, 1903 zx 


POULUALYXLAARZXAOOSE (just before the acceptance of the res 
and Feb... 24th, 1906 


ignation) ,which are set forth in haec verba for other reasons 


in his answering affidavits. (Hicks' Answering Affidavits, 


tainer, because of his pecuniary interest in the matter 
pp. 21-23). This was followed by negotiations between | 
| 

t 


affidavit 
set forth in accompanying,of Mr. Edgar J. Kohler. Mr. Camps 
2@ Lane 
place was practically fille aby the retainer of Mr. John Ce | 


Tomlinson as counsel, at the final hearing, application for te- 


} 


hearing ,and in the Circuit Court of Appeals. loreover, it is 
obvious that complainant could not prudently at that period 
move for a formal substitution, »sptm as a matter of policy, 
in view of the possible injurious effects of such applica- 
tion on the main hearing, in showing weakness and demoraliza-~ 
tion among counsel, lbikely to injure,the case. ir. Campts 
position did not change any in the interim,as he renderad n 


? 


further services,but stands on his allegation of "readiness 
: instead. 
to perform" since December, 19035, It will be remembered that 


application for temporary injunction, final hearing, rehearing 


race 8 


C 


| 
and hoarings on appeal,ahl took place since then without Mr. 


Camp's assistance. Nor is it true that the affirmance of the 
decree for the Injunction by the Circuit Court of Appeals | 
has practically closed this litigation, as intimated by Mr. 

| 


Camp in his affidavit herein, (p. 2). There has been no 


Accounting taken at all as yet, and in fact the only defen- 


dant served hérein is the National Phonograph Company, ther 
being no decree against any of the other defendants, all of 
whom are noj-residents. That much remains to be done befor 


a decree on the accounting for substantial damages can be 
in the interest of the 
secured is indicated by ancitem inva trade journal -written,' 


Edison Company, marked Exhibit 9 hereof, made part heroof, 
and the assertions in Mr. Hicks' letter of April 16th, 1906). 
(Hicks' Affidavits, page 27) as to defendants alleged viola 
tions of the injunction, which will presumably be sought to 


be justified as not covered by this Decres. The failure ~— 
Tue far | 

to do anything towards taking the account decreed to complain- 

ant already in January, 1905, indicates the importance 

of securing further counsel in Mr. Camp's plece, after de- | 

termination of his rights under the contract of retainer. t 

is accordingly submitted that this application is no we tanee 

to wrest from counsel compensation for services after full 


performance. 


Z. Mr. Camp further assorts, in his Answerin 


that friction with him arose solely because of his refusal 


to lond financial assi&tance in the litigation, and that the 
chargos of misconduct brought against him are on afterthought, 
This is absolutely false, and is contradicted by all the 
correspondence between tho parties, as well as by the other 
evidence adduced.” Mr. Gamp's misconduct herein will be mort 
fully considered presently; his affidavit absolutely mis- 
states his relations to tho"financing"™ of this lawsuit, the| 

=_ a 


Raymond R. Wile 


fact being that hemade 2 profer of; financial assistance, | 
for a consideration to mave to his old-time client, ‘the — 


American Graphophene Compeny, which was: me tee dec 
ee! 3 a thawomst Fp in. ube 4 

by petitioneras: ates d BG % 
ee Pee ee & 

Hicks provided “tHae ‘the A tens H ui 

"ete Spey RR 

prosecutions, exclusive of counsel ‘fees "“shabl be paid ou 

the fund which the party of the first part (deponent) here- 

by agrees to use his best endeavors to secure from the 


various persons, including various sub-companiss throughout 


the United States interested" (Motion Papers, p- 21), it hav- 
ing been agreed by deponent that complainant should not be 
called upon to pay costs and charges (Id p. 15). Deponent 
has continually and conscicontiously complied with this ob- 
ligation, though the many outside proceedings instituted by 
defendants have involved expenses far greater than was an- 
ticipated, and loans and contributions from stockholders 
others in interest have been secured, and deponent has bor 
rowod moneys for said purposey, payable out of his own con- 
tinzent recoveries. iir. Camp was familiar with this situ- 
ation, and in June, 1903, proposed to denvonent that he would 
induce the American Graphophone Company to pay all the ex- | 
penses of this lawsuit, including those to accrue, if pe- | 
titioners would release that company of all liability for its 
alleged violations of complainant's rights. A tentative 
proposed contract to that offect, dated that month, was dravm 
up and proposed modifications interlined into the original | 
by Mr. Hicks in his ow handwriting; the original is in de+ 
ponent's possession. On consideration, however, the Trus- 
tees of complainant concludeu that they would not cuseiiitad 
theso valuable rights 
{aad the offer was declined, deponent so informing Mr. Camp. 


In the course of a letter from lir. Hicks to complainant, | 
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| 
| 


| 


| 


| 


| 
| 
| 
| 


dated July 3d, 1905, and received on about that date, Mr. | 
Hicks wrote as to this offer: | 


"On June 18, I sent a letter to Mr. Fahne-~ 
stock concurring in the conclusion of the 
Board of Trustees not to release any of hhe 
fundamental rights of the Company", 


and on June 22nd, 1903, deponent wrote to Hicks as to the 


same matter: 


"T have not signed the Graphophone agreement 
yet, and Mr. Camp notifies me that he will not 
be able to look after the Carman case until I 
do so." 


| 
| 
| 
| 


Again, on June 26th, 1903, deponent wrote to said Hicks: 
"The finoncial abd declined from the Grapho- 
phone side, can now be had from this Company, | 
if you will advise me of your needs." 


It was at this period that Mr. Fahnestock offered to ren- | 


der petitioners material financial’ assistance, making it un 
necessary to accept the Graphophone Company offer, and Mr. 
Fahnestock, knowing of Mr. Camp's prior offer as to aid ei 


financing, wrote the letter of July 16th, 1903, set up in 


the Camp answering affidavite (p. 4), not asking for ae 


furnish up to $2500", and pointing out that deponent was con- 


aid from Camp, but asking if he would give "5% intorest in 


his award in the event that the case is successful, if we 


traButing. The letters from Mr. Fahnestock of October 20th! 
and 27th, 1903(Camp Answering Affidavits, pp. 3, 5, and Ex 
hibit A), described by Mr. Camp as “letters of apology" and 
bearing the underlying idea that "everything will be all | 
right if you will only advance money," (Affidavit, p. 5) | 
were not only not written with any such purpose, but were | 
actually written before discovery by deponent or his asso- 
ciates on the Board of Trustees of complainant, of Mr. Camp's 
misconduct in connection with the Helm suit and the Dawson 
Company and New imgland Company suits. The copy of a letter 


from Mr. Fahnestock to Mr. Camp, dated October 20th, 1903 | 


(Camp Affidavit, Page 5) is not correctly or completely set 
~G on 


€ 


i! 2, 


| 
| | 
| 


| 
| 
i 


forth, with the result that it tends to lend color to re- 


spondent's theery. It is correctly set forth in full as | 


mxhibitl@ hereof, and shows on its face that it was writte 


after iir. Camp's offer to resign of October 28th, 1903, 
(Motion Papers, py» 9), and with reference to the question 
whether, if he withdrew then, he would not yield voluntar- 


ily some portion of the 25% coming to him only for full pe 


formance, for use in securing loans of monoy. This letter 
wag written also before discovery of Mr. Camp's relations 

to the Helm suit and the other suits just specified, and 

Mr. Camp's withdrawal would naturally be apt to entail oe) 
pense for new additional counsel, as contemplated by the | 
contract of retainer. Both of these letters dealt with th 
question whether Mr, Camp's attitude to the American Graph 
ophone Company did not. prevent him from Isf further acting 


for complainant,in view of petitioners’ determination not | 


to yield up their rights against that company, but to pro- 
At the time they were written, 
ceed against it. ,the affirmative acts of iir. Camp in the 


Helm suit and in the Dawson Company and New England Compan 


| 
suits, which. xt proved that he had changed his course | 
towards the Graphophone interests from unwillingnoss to opr 


pose them,to active espousal of their interests against pet 
| 

titioners and its allies, were not yet known to petitioners, 
| 

and were of course not palliated or excused. So also, de-| 


ponent's letter of November <th, 1903, (Exhibit B of the 
in form 
Camp Affidavits) was a letter conciliatory, asking an ox- 


planation of Mr. Camp's course and intentions, and not 4 


“etter of apology", as Mr. Camp terms it in his Affidavit 
(p. 5 ), and as is indicated by his misleading extracts 


from it (p. 3 ). Zt also was written before discovery 
| 

of Mr. Camp's appearance in the Dawson Company and New nge 
| 

land Company litigation, though it asxs an explanation for) his 


« 


€ 


apparently dual course in connection with the Helm suit. 
It is also abumukkakyxfm absolutely false that the present 
application is a new plan to"finance” the case, as contende 
in Mr. Camp's affidavit (p. 16), and reference is prayed 
to accompanying affidavit of Mr. Edgar J. Kohler on this 
point. 


Se The re-iterated statement of Mr. Camp's Answering 


Affidavit that Mr. Camp's misconduct was condoned and excused, 


as indicated in the lettersbf October 
given to understand that all would be all right if he raise 
money, (Agfidavit, pp.3, 5 ), is also false,.x for the ma-— 


wore 


terial reason that said letter smmx written prior to the 


discovery of said Camp's mLsconaugs - Mr. Camp's assertions 
to the contrary (Affidavit np coal are incorrect. The fact 
is that neither deponent nor his co-Trustees of the Board o 
Trustees of complainant company, including Mr. Fahnestock, » 
knew of Mr. Camp's appearance for hostile interests in the 
Helm suit, until immedistely before the letters of November 
4th, and December 191905, were written, and they did not 
know of his appearance in the Dawson and New Eagland Compan 
suits until the very end of 1903. If deponent had known | 
seid facts, he would have referred to them in his letter to| 
Mr. Camp of September 15th, 1903 (Motion Papers, pp. 26-29) } 
contrary to the fact | 
Mr. Camp simply_assumeg,that deponent and the New York Phono- 
graph Company knew of his appearance as solicitor in the 


July, 1905, and 4 
Helm suit inthis district-din,in the other cases in 4g 


States, in suits to which petitioners were not partios, a 
few months earlier that year, end consented to said course. 
The truth is thet ceponent first discovered the fact as to 
Mr. Oamp's appearance’ es solicitor for the American Grapho- 


phone Company about November let, 190%, when accidentally 


| 
looking over a copy of the printed record in the Carman suit, 


€ 


vty! TY ys nop 4 ae 
ee ORS he TA eEryt S77, 


ALLELE ALATA A IER 
which he happened to satin Deere bine of sie heneaay 
| in that case by the Appellate Division, Nov. 10th,1903, and 

| which record of course, wag not printed till some time after 

the Notice of Appeal to the Appellate Division, dated Aug- 

ust 1£th, 1903. Said Camp's appearance at the same time " 

BO ee ris the Heim af ele pererred to in 

deponent's letter of Nov. 4th, 1903 (Camp Affidavits, lest 

page) es having both occurred "during the past week." De-~ 


ponent's co-Trustees first heard of these acts of miscondugt 


| on Mr. Camp's part from deponent. The erroneous — 
= 
ion sought to be placed on Mr. Fahnestock's letter of Mux 
October 27th, 
| #&m,,1903, and deponent's letter of Nov. 4th, 1903, appear 
lotters 
| of matter contained in these extuntxe are indicated by 


in the and the small oxtract quoted 
asterisks ,Answoring Affidavite,pp. 5 which, when com- 


| " 
| wh 
| from the answering affidavits thembolves ,“ am £ke Omission 
| 
pared with the letters themselves, set up as Exhibits A end 
B at the end of the Camp Answering Affidavits, plainly appear 
to have been only partially quoted from, with the result o 
} | eltering the whole purport. Moreover, even apart from the 
| fact that Mr. Fahnestock's letter of October 27th, 1903 


ag to Mr. Camp's not occupying the ‘knomalous position of 


counsel for both plaintiff end defendant in the controversy ~- 


ican Graphophonse Company could not be drawm into the pening 
suit - was written without knowledge of Mr. Camp's vpn 


in the Helm suit, and merely with reference to the probability 


of the American Graphophone Company being drawn into the lit- 


igation,in view of the non-vsxecution of the release 


tm 5 


empressly stated on the assumption of coumsel that the Amer 
H 
| 
| 
| 


to it suggested by Mr. Camp, it should be remembered that 


pacifying tone £hmaxxrdx towards Mr. Camp was naturally dic 


| 
tated by prudence at this time, the Carman suit involving the 


€ 


€ 


very life of the Complainant Compony coming on to be heard 


| 
on appeal, end an application for a temporary injunction in 


this suit being about to be made. Notwithstanding these 

circumstances, on discovery of Mr. Camp’s dual activities in 
hostile camps, his resignation wes accepted in December, | 
1903. | 


4. The letters of October and November 1903 from Mr. 


ee eee —— 


hes not represented hostile interests in this matter, do_ | 
not bear any such construction, as all but the letter of | 
Nov. 4th, 1903 were written before discovery of his attierehl 
tive espousal of hostile interests, and that letter even | 
before discovery of his course in the Dawson Company and New 


and of the damaging assortions in the Helm suit answer. 
England Company litigation,, 'Moreover,: 2n examination of 


the letters themselves, as distinguished from the misleadin 
extracts quoted in the body of the affidavit, show that the 
have no such exculpatory character. If the Fahnestock letter 
of October 20th, 190%, set up in full as Exhibit/é hereof, | 
be read in the light of these facts, instead of the oxtracts 
quoted in Wr. Camp's affidavit (p. 5), that letter is quickt 
ly disposed of, particularly as it should be noticed that the 
letter from deponent therein referred to,is not the letter | 
taxing him with the subsequently discovered affirmative as-| 
sistance to the hostile Craphophone interests as against pet 
titioners, (xh. & of Motion Papers, pp. 34-35, dated Dewan 
ber 10th, 1903), but tho cerlier lotter of September 15th, | 
1903 (Moving Papers, pp- 26-°9', with which compare copay 


@mkkkx lettors of Ceptember 19th and October Sth, 1903, pp. | 


30-2), which, as therein stated by Mr. Fahnestock, was writ- 
ten "merely as a means of finding out your (Mr. Camp's) po-| 


sition." The extract from Mr. Fahnestock's letter of October 


Ow 


- 


€ 


( 


€ 


27th, 1903 (Camp Affidavits, p. 3), should, as stated, be | 
superseded by the letter itself, in extenso, appearing ag 


Exhibit A towards the ond of the Camp affidavits, and be read 
in the light of the fact that Mr. Camp's attempts to serve 


two masters were discovered only subsequently. oepodentts | 
letter of November 4th, 1903, appearing as Exhibit B at the 
close of the Camp Affidavits, should be read, instead of th 
misleading extracts given at pagem 42 3 » and should be 
read in the light.of the facts herein referred to. | 

5. Mr. Camp's inaction since 1903 should not be over- 
looked. As already pointed éut herein, he has rendered no| 
services to petitioners since acceptance of his resignation 


. 


in December 1903, a date prior to applicstion for a temporary 


injunction herein. Such pointis strongly exphasized by the 
facts,—as distinguished from two loose generalizations, set 
forth in Mr. Hicks' Answering Affidavit, (pp. 2,5-13}>tending 
to show that he rendered no services since a date prior to | 
the year 1903 even, strongly supplemented by a further lettpr 


written by Mr. Hicks to deponent on April 20th, 1905, which 


is hereto annexed as Exhibit (f, and made part hereo:. More 


over, all Mr. Hicks’ contemporaneous correspondence shows that 


since the date of acceptance of Mr. Camp's resignation, he 


' 


(Mr. Hicks) rendered services under a claim that ho was rene 


dering services Mr. Camp should have rendered, and had not,| 
and for which he (Hicks) demanded an equitable arrangement | 
for additional compensation, besides his contract share of 

15%. Mr. Camp's position xs still, ot that he performed | 
since December 190%, but was willing to perform and was pre 
vented by petitioners (See Camp Answering Affidavit, p. 18) 


Mr. Hicke swears (Ancwering Affidavit, pp. 11-12): 


"By reason of the situation which aroge | 
between Mr. Camp and Mr. Andem and the New York 
Phonograph Company in December, 1903, I was de 


prived of all co-operation by Mr. Camp, and 


€ 


« 


€ 


€ 


we. 


een 8 


of the pro bancutben of this suit “in addits on 
the other matters above referred to." 


Again (p. 5): — 


"From December 4th, 1902 to Aprid 1stn)™ 
1904, I took ali the testimony in su ae ae of 
complainant's suit end croes-exam ‘all ory 
defendants' witnesses." ; Peak flare on 


> 


Again (pp. 7-8): 


"I performed not only the work which I nad 
contracted to perform, but also the work which | 
Mr. Camp would have performed, and also other | 
collateral matters. . . Nevertheless, notwith- 
standing the embarrassment caused by ir. Camp'd 
inactivity, no matter what the cause of that 
inactivity may have been due to, I devoted my- 
self curing all these pest years to this liti- | 
gation." 
6f course these statements must be modified oe 
RRERRLKAXRKWOLEX LEKKLA EX RKAKKAL EX REX LRELKKELELLG LXNEN 
by ‘recognition © 
LMXKKRKLLERALLKNARKLFXNALKAXKAYAKL 0 ef ivr. ‘tomlinson's ee 


services. On April 2@th, 1905, Mr. Hicks wrote to de~- 


ponent in the course of. a letter figuring as Exhibit // 


hereto: 


' 
i 


| 

: 

} 
"It would mean disaster and certainly Pa 
feat for me again to undertake what I have gon 
through in the past four years. My contract 
never contemplatod it, and few, if any attor- 
neye are physically eble to go through and sur- 
vive it. ofr amen t if the original plan can 
be carpied out it would be different. But sa 
far as my_ in: Homlet lan Zeck. the ariginal plan ; 
cannot be carried out, ..Jir. Camp has done noth 4 
ing practical iix,_hes. been oi cbnidcie,. sed hin’ ( 
position is such that it docs not secu tome | ; 
possible for him to act on behalf of the New | j 
Tork Phonosraph Company and propobly on behalf | a 
of the other conponies Jn the futures This | 
question of Mr- Camp's participation, however, | 
I dagxm do net undertake to determine. All that 
I do undertake to do is to deal with an exist- | 
ing situation. In order that we may proceed 
an equitable understanding and agreement in vidw 
of the existing situation should at once be ar4 
rived at." 


SLAIN Rte 


That these services were not rendered on the theory that 
| 
Mr. Camp was continuing through Mr- Hicks to perform tha 


contract of retainer, appears not merely from the accep 
| 


2 M 


tance by petitioners of Vr. Camp's resignation, in 


| 
| 
712= | 
| 
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Leinart 
| December, 190%, but by Mr. Hicks! continued 2 represen 


and demands for additional c compensation, sm sinc 
\ ® Dexeudant” gr Seas 
i then, and sufficiently indicated for 1 
| his aforesaid letter of re 20th, a 
to deponent of December cathyn1903, February 2 Ariens 
April 27th, x@@€ and November 11th and 16th, 1905, (set 
forth as pages 22 to 26 of his Answering Affidavits. 

6. hat Mr. Camp's actions have been deemed incon-_ | 
| sistent and improper attempts to serve absolutely hostile | 
interests, to the prejudice of the petitioners’ interostes| 
| clearly appears herein. The contemporaneous letter of 
| December 10th, 1903, written by petitioners with only par 
| information as to Mr. Camp's acts, shows that this view wels 
| taken by them already at that time; the resolutions adopt 
| repeatedly by complainant, set forth in Mr. Fahnestock's 
| affidavit, show that this view has been steadily adhered t 
by petitioners. That defendants in this very suit regard 
| the positions taken as irreconcilable appears from the in 
troduction in evidence, by able counsel, of these various 
pleadings, affidavits and briefs, signed by Mr. Camp as 
solicitor, in this very case, from the filos of the Helm 
| puit, the Dawson Company suit and the New ‘rlend meee | 

suit (See Defendants’ printed Book of Exhibite)« They were 
adduced as alleged admissions by complainant against in- | 


terest on the vital points herein involved, and as ene 


that Bhis suit was collusively brought in the Graphophone | 


pa aail 


i interests against the Iidison interests. Mr. Camp's ad 
missions in the Helm suit,(copied in our motion papers 


| 
| 
herein, p. 34) were printed in double-lead bold type in | 
| 


Defendants' Briofs in the Circuit Court (p61-9, and in the 
i Circuit Court of Appeals (p. ), and his arguments si 
Dawson Co. suit papers (pp. 463-538)Camp's BuieL for Defendant, pp.g27- | 
544, Camp's Answer for Defendant 550, 966, pinion KOR ng. In voee n 

P. 548. con England Co. suit, ‘brief for Défo onan 1B, ryd sy niu 3832 | 
S76. rr suit answor, pp, 577. “580, 
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quoted at length and adopted in Defendants" a Ua 
printed "Memorandum of Argument for Defendant" hg Shy 
Court herein, in a brief submitted by Houarea “Rob: 
Biddle and Ward, Solicitors for Defendent, aaa ate 
Messrs. C. Le Buckingham, Hon. C. M. Hough, Frank L 


and William Pelzer, of Counsel, Mr. Camp's absolutely ine 


consistent position on the question of laches under the 


same agreement, for instance, is commented upon as foie 
lows (p. 199): 


"lire Camp, although solicitor and of coun 
sel in this case, was, trying in the Dawson suit 
to defeat a North American license, whilé Er.” 
Hicks is here trying to pustein one. Of.course 
Mr. Camp and Mr- Hicks are one in the casé at 
bar, but this fact has not» prevented a collisio 

“=~ ="-““petween them upon the subject of Iaches. They |— 

i - , Rave not kept epart, in. be sLbeabes pipousbeanger| bi 

pe: we find them at full spe in opposite directig 
upon the one track, in the Southern. District. 
New York - Mr. Mmkmxumuxk Camp in the Helm ogy 
and Mr. Hicks in the case-at bar. There are twe 
Sides to most questions, and perhaps Mr. Camp 
‘ehould here be_ allowed. _to argue both; but we 
believe Mr. Easton's interest in Andem's assault 
upon the National Company has proved an inconvey- 
lence to himself, to his American Graphophone 
Company, and to the promoters of this suit." 


That his associate, Mr. Hicks, deemed his position an,im- 
possible one appears from his letter of December 20th, 1905, 
Exhibit 1) hereto, where he says: 


"Mr. Camp has done nothing practically, has 
been an obstacle, and his position is such that 
it does not seen to. me possible for him te eeatu 
in behalf of the New York Phonograph Company al 
probably on behalf ef the other companies in th 
future. 


But if the defences and arguments urged by Mr. Camp on 
behalf of his clients, the American Graphophone Company 
and the Dawson Company be compared with those mede on be= 
half of defendant, and considered and disposed of by Judg 


Hazel in his opinion herein, it will be found that Judge Hazel 


€ 


mot and disposed of questions, on each of which 3 
maintained the contrary in these other duits for h 
clients. of course, Mr. Camp" s “denials of scondue 
to. “1903 do not meet. any claim | made by Pp 
(except as to ‘nie advice to Mr. 
put any more money into thie case), an ‘are here 

material, as are also his allegations as to services ren 
dered under the same contract prior to 1903, especially in 
matters not provided for by his contract with deponent, con- 
cerning the bringing of this suit. | 


va Mre Camp's answering affidavit is filled with state 


ments to the effect that the actiems in which he appeared _ 


‘stincteiamaiepetne een 


sor hostile interests wore materially different, because 


eRe 


they involved Graphophones, instead of Phonographs; this 


claim ib merely specious, and is wholly unsound, for the 


aoe 


identical license agreements herein involved, included both 
Graphophones and Phonographs, so that all the questions 
here involved, as to their construction, scope and duration, 
as well as regarding complainant's alleged areendedad ies | 
cy and abandonment of business arise as to both causes of 


action, the present one against the Edison interests as to 


phonggraphs, and the actions involving graphophones now ~— 
n 


controlled by the American Graphophone Company. This moti 


is based on all the proceedings in this action (see Notice jof 


Motion), and the printed book of Defendants' Exhibits is 
by reference in 

specifically incorporated, the moving pepers (ps), but| 

in view of ir. Camp's categorical denials, sa concise state 

ment of the relations of these suits will be conveniont 

here . 


| 
| 
| 
} 
| 
| 
| 
The complainant, New York Phonograph Company, was | 
formed by the consolidation of two different companies bot 


Amefican Phonograph Company, covering different portions 


= 


of which held exclusive territorial licenses from the a 
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ot the State of New York, the "Metropolitan Phonograph 

Company” and "The New York Phonograph Company." The license) 
of the former, Metropolitan Phonograph Company, is contained 
in an Agreement dated October 12th, 1888 (Book of ee 


ants’ Exhibits, pp. 264-282), and extended by a Supplemental 


Agreement, dated June 23d, 1890 (Complainants' Exhibits, ppl 
282-290). The license of the other constituent company > 

The New York Phonograph Company, aroce under an agreement 
mede with one John. P. Haines, providing for the formation 

of such corporation, datcd Feb. 6th, 1889 (Book of ip 
ant's Exhibits, pp. 233-251), extended by agreement, dated | 
June 13th, 1889 (Book of Complainant's Exhibits, 252-9)|. 
The common licensor, the North American Phonograph Conipany, 
expressly consented to the consolidation of these two com- 
pentés in the agreement dated June 23d, 1890 (14. fol. 199) 
It will be observed that in all these cases, one and the 


same document granted exclusive licenses over both phono- 


nn RR a eS em ee ee 


graphs and graphophones, so that in suits involving either 
phonographs (like the present one), or graphophones, the 
same questions of construction of the agreemonthro involve 
Both as to phonographs and graphophones, therefore, .dentic 
ly the same questions of tke law and fact as to the con- 
struction of the agreement, as well as to alleged laches, 
abandonment of business, insolvency, duration of license, 
etc. arise. Both the agreements of the Metropolitan Phono 
graph Company and The Mamm New York Phonograph Company - 
both of which, included in the same documents, as stated, 
licenses ower both phonographs and graphophones = contain 
the language construed so fully anc clearly in this suit 


by Judge Hazel, (136 F. R. 600 ), at final hearing: 


ee 


sity 
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"a license to the party of the second part . .|. 
for a further period - from the expiration of | 
five years from the date of this eh ae | 
viz., until the’ 26th day of March, 1905, and | |. 
for such further time at the option of Dthe JeOs~ the 
ond part, as the party of the first part may 

be authorized to extend said license as afore=| 
said." 


(Id., fols. 740-1, 835). The comaon licensor, the North 


American Phonograph Company, acquired its own rights by | 
different grants from those controlling the phonogreph 

and the graphophone patents. The Phonograph grant has beg@n 
held to have been an absolute one to the North American 


Phonograph Company, so that this license passed all the | 


rights to the territory in question to complainant, in 
perpetuity (during the life time of tate patents) that sai 
grantor held (Hazel J's Opinion, affirmed C.C.&.). As to 
graphophones, however, it is understood that the American 


Graphophone Company interests contend that this grantor 
acquired righte were more limited in point of time than 
to said grantor 
over phonographs. This depends upon the license,zoi March 
26th, 1888, for fifteen years (till March 26th, 1903, the 
date specified),(Id. fol. 536), oxtended, however, in 
perpetuity, complainant contends, by the agreement of 
August 6th, 1888 (Id. fol- 631), and action thereunder. 
Up to March 26th, 1903, in any event, the complainant had 
therefore, even over Graphophones, exclusive territorial | 
rights, as also rights to an accounting for violations of 
its rights, committed up to that time, end it claims the 
coutinuing 
sane @gentkwmierg right to an injunction even after that 
date, as with respect to Phonographs. Instead of being 
different and distinct claims and controversies, thereforé, 
it is obvious thet complainant's rights over Graphophones 


arise under identically the same licenses as over Phono- 


graphs, and all the questions, just specified, are absolute- 


ly common to suits concerning both instruments. It is 


€ 


averred in our moving papers (na. 2) 7,), and not only not 
} 
disputed, but conceded in the Answering Affidavits (pp. | 
| 
that the other sub-companics, like the New England Phono- {| 
graph Company and the Columbia Phonograph Company, hold 
licenses precisely like those of the complainant. 
Accordingly, in his Answerkmg in the Holm: cuit, 
Defendants’ Book of Exiibits) ‘‘r. Camp on behalf of the 


American Graphophone Company asserted all the defences 


against complainant, herein urged against it under the same 


licenses,and set forth as matters of fact, the very matters} 


which he knew defendants had heroin asserted against it as 


to phonographs, both sets of causes of action arising under| 


' 


the same licenees.. In the Dawson Company case and in the 
New England Company suits, he iadax did the same thing as 
to other local companies, similarly situated, under the 
same licenses, and succeeded in the Dawson Company suit on | 
grounds which, if tenable, would have been fatal to this | 
complainant also. Clearly, the views of petitioners, 3 | 
RRRZEREKS and of the counsel for the defence as to the in= | 
consistency of his retainers, were justified. | 
8. In his Answering, Affidavits (p. 24) Mr. Camp con- | 
tents himsolf with a bare and unqualified denial of Mr. | 
Fahnestock's-averment as to his advising him (Mr. Fahnestook) 
in June 1902 "not to put any more monoy in the New York 
Phonograph Company case"; as further corroborasa&te of lr. 
Fahnestock's statement, Ceponent avers that a fow days 
after said date, lir. Kahnestock reported the fact that Mr. 
Camp had so advised him to deponent. With respect to the 
allegation in the moving papers (p. 9): kxxkxxemxexxxkomk , 
HSZRMNEEXKK "that on or about December Sd, 1902, sad 
Camp agreed to meet the Board of Trus- 


tees of petitioner New York Phonograph | 
Company in conjunction with Mr. Hicks 


~1e- | 


| 


"next day and make arrangements for immediate 
application for a temporary injunction in this} 
suit, but immediately before the time of said 
meeting he telephoned Mr. William Fahnestock, 
Treasurer of said Company, that he could not 

| come down, and that he needed $150.00 in order | 
\ to go on with said application, without refer-| 
ence to $350.00 arranged for by Mr. Hicks for 
expenses, which amount was not due and payable, 
in view of said agreement, Exhibit 3; said facts 
were! set forth the very next day in a letter 

| written by said Fahnestock to said Hicks,$} 

| simply 

| deponent calls attention to the fact that said Camp,ovades| 


paid issue as to failure to attend said Board meeting the 


next day, December 4th, 1903, in his allegation (Answering 
Affidavi t, pe RO ) $ 


} 
"that on December 3rd, I did attend the siete 
of the Board of Directers of petitioners at | 
which time I fully discussed with them metters 
in this litigation, and again on December 4th, 
L Cone Serres with Mr. Fahnestock upon such mate 
ters. 


_ As to said Camp's further averment (p.° 23) "that the motion 
i for a preliminary injunction’ wee ‘made entirely © 
| contrary to my advice, and that I informed the 
| officers of the petitioner that such motion was 
} unwise and would not be granted," 


deponent denies that said Camp ever so advised deponent or 
to deponent's khowledge, any other officer of complainant, 
but deponent avers, on the contrary, that said Camp asked 
| said Fahnestock for money for the expense of said motion, 


temporary injunction 


and discussed tue, matter with deponent also, as more fully) 


appears from the following letter written by said sb ebacieh es 


to Mr. Louis Hicks on said December ¢th, 1903, and the acm) 
| 
companying affidavit of said Fahnestock: | 


; "New York, Dec. 4, 1903. 
i Louis Hicks, Esq., | 
| 25 Pine Street, 
City. 

Dear Nr. Hicks:= 

After a very pleasant inter- | 
View with Mr. Camp yesterday, at which we took| 
10 stand against his action in the case, but 
only enlarged upon the delicate condition of 
your health and your desire to have nbedetesioel 
Mre Comp left with the intention to see you ant 
make eny necessary arrangements with you and | 
to report to the board to-day, in company with) 
yourself, upon what would be necessary to be 


| 


ai | 
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"done in order to take immediate ection in the! 


natter of preliminary injunction. 
"Wr. Camp personally assured us that he) 
wae gotirely willing. to do 911 the work that | 
might be_reguired to make an immediate applica ay 
tion. for. iniunction. 

"Mis afternoon at a querter past thre ey 

Mr. Camp called me up and said he could not 
come down, that he had talked with you but | 
that you had better see us yourself. He also | 
said, in reply to my question as to whether he) 
was ready to go on with the work, that he was | 
ready, but needed about #150. I asked whether! 
this was in addition to the $2350 you required | 
and he said he knew nothing about that and that 
the request was not in connection with that. | 
"Mr. Lewis was hero this afternoon at | 
quite an inconvenience to himself as he was | 
sick, and nothing has been done. Failing to | 
find you in your office, I send you this grb 
| 


to let you know that the board is waiting for 
definite reply from Mr. Camp and yourself or 
either one of you, as to what is necessary on 
our part to enable you to immediately take 
decisive steps in applying for an injunction. 
"The members of the board feel that in 
es matter counsel is not responding to their 
ishes as promptly as they have a right to ex-| 
nec, and are very much surprised at the failure 
of “re Camp and yourself to be present to-day 
as was sgnwed upon when we separated yesterday}" 
"Yours truly," 
"WILLIAM FAHNESTOCK|* 


| 


8. As_to Mr. Hicks,deponent has read the Answering | 
AfPidavit{ of said Hicks, ond disclaims and denies any do-| 
| 
sire to supersede said Hicks as associate counsel herein, | 
and does not in any way consent to said Hicks’ “decid 
from said cause at this juncture, and reserves all rights 
to treat said Hicks in an appropriate forum, as violating 
his contract and forfeiting all rights to compensation here- 
in, if he abandons this ceuse at this juncture; deponoent 
has not violated his contract with said Hicks, and has no 
desire to do so, and does not in sny manner consent to sai 
contract being terminated, as concerns said Hicks; that fo 
said very reason, said Hicks was made a party to this ap- | 
plication, without any prayer for relief against him neréih 
deponent does not in any manner consent to any deterninatign 


herein of the valuo of #2@&™ said Hicks’ services, and does 
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not acquiesce in said Hicks' asserted right to bar peti- 
tioners from selecting a new solicitor in lieu and instead 


of said Camp; deponent further avers thet prior to the 


making of the motion, said Hicks was requested by ihe is 
ers at various times to take steps to have said Camp super- 
seded of record as solicitor for complainant,, but said Hick 
declined to take such course himself, because of his person 
al relations to said Camp, and because of his possible pe- 
cuniary interest in such course, suggesting that other coun 
sel should move herein instead (Motion Papors, page 41 : 
deponent further refers to accompanying letter of said 
quoted p. 12 supra 
Hicks, KXM. ,~ , as indicating that he also has been of the 
opinion that Mr. Camp cannot any longer properly represent 
petitioners. 


Deponent further denies that said firm of Kohler 


and Kohler are antagonistic to said Hicks, and refers to ac 


€ 


companying affidavits from them to the contrary, and avers 
that he is also informed that said Hicks has long been fa- 


mniliar with petitioners! intention to have then apply for a 


substitution for said Camp. | 

oi aad | 
| Further answering said Hicks' affidavit, deponent | 
” | avers that said Hicks was nevor intended by petitioners to | 


have sole charge for them of this suit, as is further indi- 


cated by the contract of retainer, under which he was to be 
associate counsel with 16% contingent interest, while said 


| Camp was to have 25/5; when said Camp's withdrawal was first 


Rb en Se 


| under consideration, petitioners considered the advisabilit 


| Of securing the services of Mr. Nottman of the well know 


| an 


ad 
| firm of butler, NotSman, Joline -lynderse, but said Hicks pr 


eee « - ere, 


| Terred to act alone, and objected,as it shovn by his letter 


? warh Oy . Sn cal A s wa) ; 
| of Novombor 20,1905, attached to his Answering Affidaviteg p. 21, 
| on the ground that "he would be of no assistance whatover, bbht 
| on the contrary, would be a hindrance." 


} as I 
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said Hicks took charge, unaided, of the application for a 


| 
| 
| 
temporary injunction about Jenuary, 1904, and the motion | 
was denied, and accordingly petitioners exercised their | 


rights to secure additional counsel in place of said cam 


the Circuit Court of Apnenls herein, and reference is made 
: said Hicks 
to the fact thut mm,was informed by deponent in writing 


that 
on Nov. lOth, 1905, Mire John C. Tomlinson 


"has been asked to take charge of and argue th 
New York Phonograph Company's side of the ap- 

peal before the Circuit Court of Appeals. It | 
is of course understood ang intended that you | 
should continue to act as associate counsel 


on the application for final decree, and rehearing, and in | 


in the case." 
Deponent denies that’ said Tomlinson's compensation is to 
be paid out of monics due said Sicks,or that this arrange- 
ment was in any way Violative of said Hicks' rights; said 
Tomlinson's retainer was for special work, already performed, 
however, and it is desire ato exercise the right to secure 
substitution of another solicitor in lieu of said Camp. 


contends that he 
Deponent further avers that said iicks,rendered greater se 


A 
vices than said Hicks appears to have expected to be calle 
upon to render under said contract, in view of said Camp's 
withdrawal, and said Hicks has continuously demanded great 


compensation then the 15% he was accorded under said con- 


tract; said Hicks, however, ignores the fact that poeti- 
tioners'relations to Camp and poesible obligations to him 


large 


have not yet been judicially determined, that petitioners | 
are obligated to pay, and have paid, gums to said Tomlinson, | 


which would probably never have been incurred,if said Cam 

had faithfully performed his contract, that further services 
herein before final de®ree can be secured, ; 

remain to be performed, and petitioners are unwilling to y 


have said “jicks act as their sole counsel. i 
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Deponent also refers to accompanying relevant let+ 


ters exchanged between Mr. Hicks and petitioners on or 


about the dates they bear, Decomber 17th, 1903, February 7th, 


1905 and November Sth, 1905 and marked Exhibits 12, 13 nal 
14, which are made parts hereof. 

Deponent refers to the importanco of securing a 
substitution of a new solicitor herein at the earliest data 
possible, in order to enable complainant to take the ac- 


counting decreed to it herein, and make further progress 


dawn Li Ahan. 
Ss of September, 1906. . 
Ng Pabhe n? 
Ayn ‘~ hos 


with the litigation. 


Sworn to beforo me this 


LE 


| 


| 
| 


| 
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Exhibit 9. 


From "Talking Machine World", 


May 15th, 1905. 


When the order is entered within thirty days 
an appeal will be filed with the United States Cir- 
cult Court of Appeals. The business either of the 
Edison Phonograph Company or the National Phonograph 
Company is not interfored with in the remotest de- 
gree; nor will it, even should Judge Hazel's opinion 
be sustained, which I doubt very much. As it is, 
should the matter finelly come before » mastan gfe 
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Exhibit 10. 
A 


} 
| 
New York, Oct. 20,1903. | 
| 
Elisha K, Camp, Esq., | 
city. | 
Dear Mr. Camp:- 

Referring to recent conversations with 
you'on the subject of your disagresment with Mr. Andem, we 
wish to say that two or threes wesks ago, when the question 
of funds came up, Mr. Lewis and myself, after asking Mr, 
Haines to join us, which he declined to do, agreed to go o 


| 
with the fight against the Edison psople to the extent of 


$2500. We raised the question with Mr. Andem whether we 
could not gst some benefit in the amount which he expected | 


to share upon the successful issue of the case, and also 


from Mr. Camp:and Mr. Hicks. We told Mr. Andem that he,would 
first have to find out; before we commenced, the position 
which you (Camp) held in the casa, as you were engaged as 


counsel in the Graphophons Company and would be on ths other 


‘side against New York Phonograph Company when our paths part- 


ed, 6spscially as you had intimated to us that this would be 
the cass. Mr. Andem's letter, therefore, while not inspired 
by New York Phonograph Company or its directors as a body, 


was simply done by Mr. Lewis and mys¢lf as a means of find 


a2: (eae 


ing: out your positions. We did not wish to start, any row be- 
twéen Mr. Andem and yourself or to reflect upon you in any 
way, but we did feel that if you wsre going to leave us we 
should get some of this money which you were entitied to »b 
your Andem contract, and we desired to push thse case with 
all possible speed. 
Yours truly, 
(signed) WILLIAM FAHNESTOCK, 


ae ee 
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\ junction, the injunction to be stayed pending an appeal to | 


| funds to pay for this copy, ths opinion is about nine pages 
| Long. 


New York, April 20, 1905. 


Mr. Janes L, Ande, 
c/o New York Phonograph Co., 
140 Nassau St., New York. 


{ 
| 


Dear Mr. Andem:= 


I recsived your recentx letter with refer 


in New Jersey against Edison et al. 

I am pleased to inform you that this morning 
Judge Hazel handed dow an opinion in the suit of New York 
Phonograph v. The National Phonograph Co. st al, stating 
that in his former opinion he made a mistake, that he dogs 


bal 
@nce to filing suits on behalf of other phonograph =| 
not deem a re-hearing to bs necessary, that correcting the 

: j 


mistake in the former opinion the New York Phonograph Co, 


is entitled, not only to an accounting, but also to an in- 


the Circuit Court of Appeals if seasonably taken by the de= 
fendantz. We are to bé congratulated upon this great vic- 
tory. I fsel much gratified to see that Judgs Hazel has 
again incorporated into his opinion many of the points and 
casés cited in my brief. We ought to have a copy of the 
opinion at ones, and I have asked the clerk of the court to 


make ons for us. I suppose that we can raiss sufficisnt 


It is now time to file the other suits in New 


| Jersey. Under Judge Hazel's decision we can bring the suits 


in equity and ask for an injunction. Under Judge Hazeli's | 
former decision we could not have brought the suits in equity 


and could not have obtained an injunction. Ths bills in ~~ | 


| these suits, however, must, be very caréfully compared, a 
| will not do mersly to copy the bill of complaint filed on 
| behalf of the New England Phonograph Co. There are many a 


| points which must be carefully considered and dsalt with in 


~ 3 
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New York, Aprib 20, 


i905, 


the new pills to be filed. 
It is not only necessary, but it is just that 
some understanding bs reached as to what shares of recovery 
T am to have, The original plan, as you lmow, has not been 
carried out. The entire work has fallen upon ms, x notwit 


standing Mr. Tomlinson's assistance, grateful as I am for 


| 
| 


| 


it, and the result has been not only that my finances were 
exhausted, but that my health and strength was shattered 
and annihilated. In the New York case, I am obliged to 
raly at the present tims upon the cround that the court 
would allow to me an squitable compensation in sxcess, of 
course, of ths fiftesn per cent which I was to recsive as 
against Mr. Camp's twenty-five per cant, I have done all 
of Mr. Camp's work and I have been obliged to do it, not 
only in my owm interest, but in your interest and in the 
interest of all othsrs concerned, including especially, a 
intsrest of Mr. Fahnsstock, Nothing would be more disagres 


able to me than to have any misunderstanding or question as 


to what compensation I should rgcsive, After thse successf 
and, I may say, even unprscedsnt and brilliant work which 
I hava done, it would be an anti-climax to have any mis- 
understanding with ths others interested with me in the pro 
secution of the Phonograph Companies! rishts. 

Of course, I am now, and always have besn, 
most willing and angious to do @verything to prsss and en= 


force the rights of the Phonograph Companiss. Ws must, how 


involves an undsrstanding and arcresmsnt that I shall receiv 


| 
sver, deal with the practical sides of the question and “ 
an @quitable Compensation, that ths control of thse lit iga= 
| 
| 


tion shall be in my hands, as indeed it must necessarily 


| ba in order to be successful, that I shall have sufficient 


assistance by which I méan assistance of such character tha 


I nesd not sxhaust my health and strength as I have in the 
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New York, April 20, 1905. | 


| 

| 

| 

| 

| 

| 
past in attending to multitudinous details and infinite 

| 

litigation, and that sufficient provision be made to enable 

me at least to mest personal expenses whils prosscuting 


ws 
| thess important suits. I say all this in the intersst of | 


mean disaster and certainally defeat for me again to wider 


take what I have gone through in ths past Four years, My 


contract never contemplated it, and few, if any attorneys, 


the litigation and not in my om intersst msrely. It would 
| are physically able to go through and survive it. Of course, 
| if ths original plan can be carrisd out it would be differ- 
ent. But so far as my information goes, the original plan 
cannot be carried out, Mg Mr. Camp has done nothing prac- 


; 
tically, has been an obstacle, and his position is such that 


| it does not seem to ms possible for him to act on behalf of 
| 


| 


other companiss in the future. This question of Mr. Camp's 


| 
| the New York Phonograph Co. and probably on bshalf of the 


| 


| participation however, I do not undertake to determine,. 
| All that I do undertake to do is to deal with an existing 


| 
situation. In order that we may proceed an equitable under= 


| 
| standing and agrewmment in view of the sxisting situation | 


| ghould at once be arrived at. 


I think that the present is the time to consi-| 
| der filing a bill against the Amsrican Graphophons Co. upon) 
| 


ths sround that it conspired with tha Edison Co. to infringe 
I 


= | tha rights of the New York Phonograph Co, and other compan-' 
| iss under the Edison patents. | 
| Very truly yours, 


| LOUIS HICKS, | 
| | 
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Exhibit 12. 


New York, December 17, 1903. 
William Fahnestock, %sq., 
2 Wall Street, New York City. 
| Dear Mr, Fahnestock, 
In a letter to New York Phonograph Com= 
| pany dated December 14, I stated that I had been at work upon 
~ the. exhibits and would put them into the hands of.the print 
sr imnediately upon raceipt of the funds requested in my 
letter to you of December 10, to wit, $748.75. 
~ I beg to acknowledge receipt of your letter of 


December 11, stating that my letter of December 10 had your 


I regret exceedingly to.learn from Mr. Funston 


that. your son has been ill, I hope that he is much better 


—————————— 


attention, and.adding, "llow we look for victory." 
at.ths present time, 


| 
proliminary step. 
Yesterday I'r. Camp telephoned to me, stating 


that hs had just returned from Washington, In the morning 


€ 


~ The printing of the exhibits. is a nscessary 
I had written to him saying that Ifr., Funston had said some- 
thing to mé about Mr. Camp having sent a.letter of resigna- 
tion and a letter accepting thse resignation having been sen 
to Mr. Camp, and asking Mr. Camp whether thers, was anything 
which he desired ma.to,do, Mr. Camp said.that Mr. Andem's 


latter had besn returned in his absence in accordance with 


instructions previously given by lr. Camp, and of which Mr, 


t 
Camp said you had knowledge. lr. Camp added that if he a 


and requested that a m letter be sunt to him through me puts 


ting his withdrawal upon the ground of conflict of intersst | 


with the American Graphophons Co., and thanking him for the 


w to ratire from the cass, he would like to do so with dignit 


the Carman suit and argue. it in the Court of Appeals, the so 


York Phonograph Comp any paying thé disbursemsnts. | 
jery +ruly yours, (s'd) Lewis FAG nati 


5 already done by him, Ne said he would like to retain 


Uxhibit 15. 
New York, February 7, 1905. 
William Fahnsstock, Esq., 
2 Wall Street, - 
New York, N. Y. 


My dear Mr. Fahnestocki- 


I have just finished arguing a paten 
cause which togsther with an appsal argued by me last wesk, 
your friend Mr, Notman peing opposed, prevented me from go= 


ing to Buffalo to ses Judge Hazel at an sarliser date, I 


presuns that Mr. Andem informed you that I spent threes week 
preparing papers to present to Judgs Hazel, and that the 


pendancy of these two cases requiring my attendance in cour 


prsvented me from going at once to Buffalo. I leave this 


afternoon for Buffalo and have no doubt that I will be suc- 


céssful in sscuring Judge Hazel's signature to ths order to 


show caus6, setting a date for the argument upon the motion 


for rehsaring. I have just called upon Mr. Tomlinson and 


NN ee ee ee 


| sécured his signature to the cartificate of counsel, formin 


part of tha papers. 
Mr. Andem informs mé that you will let me have 
your cnsck for $50.00 to cover my sxpensés on the Buffalo 


| trip and during my absence from thse office by rsason there=- 


of. If you will send check to the offics I will get it upon 


my return, and in the neantime I beg to thank you for meet= | 
| ing to this extsnt my expense in the matter. | 


} I have no doubt and sincerely trust that svery= 


thing went well at Tarrytown to-day. I rsgret that my attend- 
ancé in court to-day rendersd it impossible for ms to join 
| you in the annual trip to Tarrytown. I fesl that we have 


won a substantial victory in the cause, and that wy shall 


| succesd in obtaining the injunction, if not from Judgs Razel, 


then in the Circuit Court of Appsals. The great body of | 


‘the work has besn dons, although some vigorous prosscution 


| still romains. I shall be sxtremely glad of any assistance 


| | 
| 
I ; en lo a 
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New York, February Ts 


| 
| 
| 


from Mr. Tomlinson which you dscide to have him give to me, 
i“ Con dngon is very able, brilliant and companionable 
and it is a pleasure to work with him. Ths main part of 
the prosecution must, of course, rest with me, and I feel 
that I shall bé able to do justice to it, provided a mod= 
sratgy sum may from time to time be advanced to ms to enabl 
me to most my current expenses while dealing with this heav 
litigation. I hope that sooner or later Mr. Camp's positio 
in the cause will bs defined, and that Mr. Andem and the 
New York Phonograph Company will be in a position to deter- 
mine the sxtent of my contingent intsrest in the case. 

With best recards, believe me, 

Very truly yours, 


LOUIS HICKS, 
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Exhibit 14. 
New York, Nov. 8th, 1905, | 


Louis Hicks, Esq., 
#25 Pine Strest, City. 


Dear Sirt- 

In reply to yours of the 4th inst., addressed 
to this Company I have to say:= There has baen no failure 
on my part, on the part of Mr. Fahnsstock, or on thse part | 
of the Company to do evsrything necsssary in support of the) - 
appsal, Evsry bill rendered by you for Court costs and leg 
expenses I have promptly mest, and I am not aware of any such 
pills now outstanding. | 

When ths appéal came on for argumsnt October 
10th, you were not pressnt, as I had a right to sxpect you 
would 06, and when a continuance was asked by defendants! 


counssl until December 6th, I advised the counsel who had | 


been desicnated to take Mr. Camp's place, not to oppose thé 
requést, believing it would give us morse tims to do ths ‘ial 
ed work of preparation. Why you neglscted to appsar you have 
naver chosen to explain. The action taken by me savsd ths 
case from the embarrassment of having no counsel present 
to represent the Company. 

I cannot ajlow thé srronsous statements made | 


by you in this and previous lettsrs to remain unchallenged, 


There is no foundation for them, 
Yours truly, 


JAMES L, ANDEM, 
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UNITED STATES CIRCUIT COURT, 


Southern District of New York. 


7 


NEW YORK PHONOGRAPH COMPANY, 
Complainant, 


-VS~ 
THOMAS A. EDISON, THE EDISON PHONOGRAPH 3 
COMPANY, THE EDISON PHONOGRAPH WORKS 


and the NATIONAL PHONOGRAPH COMPANY, : 
Defendants. 


southern District of New York, SS: 

HUGH Ii. FUNSTON, being duly sworn, deposes 
and says that he is Vioe-t'réesident, knd one of the Trustees 
of Complainant, and has held such position for a number of 
axe last past; -he -has’ read the Answering Affidavits file 
herein, verified by Elisha K. Camp, Henry Melville and Louisa 
Hicks; deponent adopts upon his ow information and belief 
all the statements contained in the accompanying affidavit, 
made by James L. Andem, verified Sth day of September, 
1905. Deponent further specifically sets forth that he an 
his associates on the Board of Trustees of Complainant 
learned of said Camp's appearance in Court on behalf of 
hostile interests in the Helm suit, only 2. few days prior 
to the writing of a letter dated December 10th, 1903 (Mov- 
ing Papers, pp. 33-35), and that neither he nor to the bes 
of his knowledge and belief any of his associates on the 
Board of Trustees imew of said Camp's appearance on behal 
said or other 
of, hostile interosts at the time the letters dated October 
1903, mexe reforred to by said Camp in his Answering Affida 
vit, wore written. Deponent further denies that the dif- 
ficulties had with said Camp were due to Camp's unwillingndss 
to lend financial assistance to this litigation. Deponent 

| 
“ei cat R. Wile 


Research Library 
SLL LE: 


a 


further avers that neither he nor any of his co-members 


on the Board of Trustees of Complainant desire to super- 
sede lir. Louis Hicks as associate counsel herein, but on 
the contrary desire said Hicks to continue herein as as- 
sociata counsel. Deponent does not conent to said Hicks' 
proposed withdrawal from this litigation, nor to said 
Hicks' effort to have the value of his services to date 
determined and paid him in this proceeding at this juncture 


nor to his asserted right to bar petitioners from asking 


for the substitution of Messrs. Kohler and Kohler as pu 


tors herein in lieu of Elisha kK. Camp. 


Sworn to before me this Mogh d- ee 


ae ay of September, 1906. 


__ flee Pes oy | 
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At, | Coteccly ' | 
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UNITED STATZS DIRCUIT COURT, ¥ 


Southern District of New York. 


Ce ee’ 


NEW YORK PHONOGRAPH COMPANY, : 
Complainant, 


oo 
nc ee 


THOMAS Ae EDISON, THE EDISON PHONOGRAPH | 
COMPANY, THE EDISON PHONOGRAPH WORKS 3 
and the NATIONAL PHONOGRAPH COMPANY 

Defendants. $ 


tae 


| Southern District of New York, SS3 


I WILLIAM FAHNESTOCK, being, duly sworn, deposes 


~ | and says that he is a member of the banking and brokerage 


| firm of Fahnestock, and ‘Company, of No. 2 Wall Street, New 


€ 


| York, and is Treasurer and a member of the Board of Trusteds 

| of complainant herein; he adopts as part hereof, all the of 
legations contained in accompanying affidavits of James L. | 

Andem and Hugh iM. Funston herein; deponent specifically 

w | denies the allegations made by Elisha K. Camp herein that 

| d@eponent had heard of Mr. Camp's appearance in Court in th 


XMXKRBKRKAKKAKAYXKKRAXERKKRiamaRAkxiMkeRaeEA 
Helm sae in the Dawson Company and New England Coipan 


in hostili to petitioners' intorests 
suits, prior to the writing of his letters to said Camp of 


eS ee 


October 20th, 1903 and October 27th, 1903, but on the con- 


« 


| trary, avers that said facts were only subsequently dis- 
| covered by him, they being first communicated to him by Mr 
| James Le. Andem; deponent rurther categorically denies that 
petitioners’ differences with said Camp have.::: arisen from 
said Camp's refusal to lend pecuniary assistance to this 


litigation, but on the, contrary, vers that such differences 


ey 
| are due to said Camp's attempts to serve conflicting in- \ 


_- 
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terests; immediately after discovery of the facts, his 
resignation was accepted in writing by the letter of 
December 10th, 1903; Xaxttexxkamkazx¥kekuxax deponent further 
avers that he wrote a letter to Mr. Louis Hicks on Decem-= 
ber 4th, 1903, a correct copy of which is annexed to Mr. 
Andem's affidavit (pp. 19-20 supra); deponent avers that 
the incidents and conversations iss said lettor narrated 


by deponent, took place, as therein set forth. 


Sworn to before me tinis 


2 7 
hin. 
Pal fer hnrtcK 


he day of September, 1906. 
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UNITED STATSS CIRCUIT COURT, 


southern District of New York. 


says that he is an attorney-at-law and is a member of the 


NEW YORK PHONOGRAPH COMPANY, $ 
Jomplainant, 
-Vs- : 
THOMAS A. EDISON, THE EDISON PHONOGRAPH 
COMPANY, THE EDISON PHONOGRAPH WORKS ; 
and the NATIONAL PHONOGRAPH COMPANY, 
Defendants. : 
SG: i a . . | 
Southern District of New York, S&S: | 
MAX J. KOHL"R, being duly sworn, deposes anid 


law firm of Kohler and Kohler, solicitors for petitioners 


herein; he has read the Answering Affidavits of Mlisha K. 


Camp, Henry Melxville and Louis Hicks herein. 


Deponent has noted the statements in Mr. 


Hicks’ affidavit to the effect that he is unwilling to con 
tinue to serve as associate counsel herein if deponent's 
firm be substituted as solicitors for complainant, niiolk: x 
statements are predieatedon allegod hostility to said ae 
imputed by him to donunant* a firn; deponent avers that af 
Hicks has erred in ascribing any such motive to deponent of 
his firm, and there is no justification for such belief. | 
Deponent is not versonally nor professionally acquainted 
with either Elisha Ik. Camp or Louis Hicks, and had not met 
or spoken to either of them until the argument of this ap- 
sideatton eeok Place on August 3Slst, 1906; deponent, while 
preparing the motion papers heroin, had occasion to famil- 
iarize himself with said Hicks' work herein, and has great 
respect for Mr. Hicks' industry and untiring devotion in 


this case; neither deponent nor deponent'’s firm have any | 


3m 
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trary, it has been and still is their desire to co-operate 


desires whatever to supersedeg& said Hicks, but on the con- | 
| 
| | 
tos 
ted the desire repeatedly expressed by “said Hicks, to have 


some other attornoy take charge of proceedings to supersed 


said Camp, other than himself, because of his personel 


with him in the further conduct of this cause; deponent : 
r6élations to said Camp and his contingent personal interes zi 


and accordingly, this motiong was made by deponent's firm, 


| 

| 

| 

| 

| 

| 

| 

| without attempting to drag said Hicks into said controvers J, 
but on notice to him, though no relief os against him is 

| 


demanded. _Deponent further refers to the fact, expressed 


effect that said Hicks, though retained only as associate 


| 
| 
| 
in letters from said Hicks hereinbefore set forth, to the | 
counsel, did not want to secure the co-operation of Hr. | 


nor of John Qu Tomlinson, isq., either, at earlier stages 


of this litigation. Deponent further denies that the pres 


Wotman, of the firm of Butler, Notman, Joline or lMynderse, 

| ant application is in any way based upon an effort at fin- 
retained to secure the substitution 

ancing this cause. Deponent's firm have been,of themselve 

as solicitors in lieu sand instoad of said Camp, petitioner 

| desiring other counsel to serve herein, in addition to sai 


| Hicks, and not conceding said Hicks’ right to prevent ney ' 


selection of any other solicitor they choose instead of 


Mr. Camp. Bet ACM 


— to before me this 


| "Bf of September, 1906. 
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UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK, 

NEW YORK PHONOGRAPH COMPANY, 

Complainant, 
eavainst=- 

THOMAS A, EDISON, THE EDISON PHONO} 
GRAPH COMPANY, THE DISON PHONO- 
GRAPH WORKS and THE NATIONAL PHONO= 
GRAPH COMPANY, 


Defendants. 


-—-— =— wo oe me — ee er er eer eh ee He 


Southgsrn District of New York: 5S: 

. EDGAR J. KOHLER, bying dwy sworn, dsposes 7 
says: I am an attorney at law and have been cont inuously 
engaged in the practice of my profession since my admissio 
to the Bar in the year 1897, Jointly with my brother, Mr. 
Max J. Kohler, I am a member of the firm of Kohler and Kohler, 
practicing law at No. 42 Broadway, in the City of New York, 

I havé read ths aifidcavits of Zlisha K, Camp, 
Esq., verified August 22nd, 1906, Henry Melville, vsrified | 
July 25th, 1906, and Jouils Hicks, verified August 3lst, 1996, 


all submitted in opposition to the present application for 


the substitution of my firm in place of Hlisha K, Camp, Esq., 


as solicitor of record, for the canplainant hersin, 
I nots references to me and to my firm and to.| 
alleged ulterior motiveforthis application in the answerinj 
affidavit of Mr. Camp hersin, on pages 6 and &, and the 
affidavit of Nsnry Melville hersin, as alsa in the answeri 


affidavits of Mr, Hicks, particwlarly on pages 1, 10 and 12 
which require correction and reply. | 
fo) 


atfairs of the New 

Mr, Andem called on me with referencs to t A. | 
York Phonograph Company ; ut 
Sexe soon after this case was decided by Judre Hazel in about 


SOA ~ oF m& 
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March, 1905, and prior to wee, application for 


Mr, Andem calling to sse ms upon ths recommendation of Mr, | 


John.C, Tomlinson, who had argued on behalf of cekSmheneee! 
herein before Judge Yazel on the applicagion for final decrees, 
ant with whom I had been associated in several other matters, 
himself, 
Mr. Andem employed me on bshalf of Mr. Pahnastock, Mr. Fun 
ston and other stockholders of the New York Phonograph Com 
~ for them 
| pany to draw up a voting trust Spr Sanens, pursuant to the 
| Corporation Laws of the State of New York. At the same | 
time “r. Andam explained to me that he was trying to arrange 
| for Vr. Tomlinson's permanent association in thishass in 
Place of Mr. Camp, ths solicitor of record who had ceased 
| to do any work in tha case, and that upon Wr, Tomlinson's 
recommondat ton he desired to have ms associated with Mr, 
Tomlinson in the prosecution of thes litigation, It was ex 
Plainad to sat Ape Mr, Hicks had been’ and was to continue 
to be associate counsel in the case, TI did, howsvsr, not 
mest Mr, Hicks at this time. I had ssveral conferences wit 
Mr. Tomlinson in which hs spoke favorably of thse merits of 
the litigation, and expressed his desir» to have me assist 


him in it, provided that r. Andsm and his associates could 
make satisfactory arrangements to secure Mr. Tomlinson as 


their parmnanent counsel. I undsrstood from Mr. Tomlinson 


that Mr. Andem would securs the withdrawal of 'r,. Camp from 

ths case, either by negotiations or by court procusdings. 

Somes months thereafter, to wit, in ths summer of 1905, Mr. 
Andsm called upon me at my office and asked me to take st ap 


to procure ths removal of Mr. Camp as solicitor of record, 


s0 as to make it poseible to follow out the plan of having 
Mr, Tomlinson and myself act in the case, Mr. Andem left 


| 
| 
i 


with me the corrsspondence bstween himself and Mr. Camp and 
I 


™ 
aa 


also had several confsrencés | 


A 

with Mr, Andem, in which I went over the facts very thoroug -| 
| SS Yo 
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Mr. Hicks, which I examined, and 


L¥ WITH him. My attention was called particularly to the 


then recent letter of Mr. Hicks to Mr. Andem, in which Mr. 


Hicks speaking of Mr. Camp, had said: (April 20, 1905) 


"Mr- Gamp has done nothing practically, hds 
been an obstacle, and his position is such that 
it does not seem to me possible for him to ac 
on behalf of the New York Phonograph Co. and 
probably on behalf of the other companies in 
the future." 


I also noted that Mr. Hicks had further said 
in his letter of November 2lst, 1903 addressed to Nr. 


| 
William Fahnestock: | 


"In my letter of yosterday I said ‘it has| 
not seemed to me to be for the best interests | 
of all concerned that I be drawn into the ea 
tion existing between New York Phonograph Com 
pany and Mr. Camp. I have regretted the situ 
ation sincerely and I have concluded that upo 
this matter [ should express no opinion excep 
at a meeting when Mr.-Camp and your board | 
‘are present.’ I have grave doubts as to wheth- 
er it would not be unprofessional on my part | 
to take any part whatever in a matter in- | 


SL ———————————————————————————————————————————————— 


volving a difference of opinion between 
New York Phonograph Company and Mr. Camp, 
in view of the fact that I am associated 
with Mr. Camp as counsel in these matters, 
wherein both of us are acting for New York 
Phonograph Company." 


EEE 


This latter statement, I noticed, was repeated 
by Mr. Hicks in several other letters. 

At the request of Mr. Andom, I called upon Mr. 
Henry Melville in or sabout the month of August, 1905, 
and sought to ascertsin his views as to the willingness 


of Mr. Camp voluntarily to withdraw from the case upon 


the payment of a moderate sum of money to him. I had 


matters with Mr. Camp amicably, for the reason that I 


thought that the success of the litigation itself might 


be imperilXod and certainly delayed by proceedings in 
court at this juncture, asking for a compulsory substi- 


tution. 


concurred in the advisability of this attempt to adjust 
| 
| 
| 
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connection and that of my firm with this case arose solely 


a a 


The present application to procurs the substitution 
of my firm, in pkace of Vr. Camp, as solicitors, did not 
arise. through and was and is in no way dependent upon the 
advent of a new financial interest in the case, as is sug- 


gested in Mr. Camp's and Mr. Melville's affidavits. My 


and simply as heroin stated. The statement contained in 
Mr. Camp's affidavit as to my conversations with Mr. Mel- 
ville that 

"T am informed Mr. Kohler frankly stated that 


the reason for requesting my withdrawal was the 
fact that new financial interests were coming in- 


to the case which wished to Be represented bj 

is therefore incorrect. 
It is doubtless érue as stated in Mr. Melville's 
affidavit, that when I called upon him with a view to ascer- 
ba feckoe whether Mr. Camp would withdraw for a moderate sum 
that I referred to the fact that there was a prospect of ik 
Andem's securing new funds to prosecute the litigation, and 
that this, so I stated, save rise to-an opportunity for se 
curing an amicable adjustment of the differences with Mr. 
Camp. 
Mr. Melville omits to refer, however, in his affida- 

vit, to my further statements, clearly and repeatedly made 
in the course of theso negotiations, that the position of Mr. 


Andem and the New York Phonograph Company was that Mr. Cam 


had forfeited all his rights to compensation by reason of his 
violation of the contract for his employment as counsel, a 


that if proceedings were taken in court, looking to the sub= 


New York Phonograph Company, that they were entitled to hi 


conditional removal for cause. These negotiations were had by 

me with Mr. Melville with the express statement r hat 
they were to be without prejuatcs to the legal rfenes bf t g 
_ = 


ee 


New York 
Ar honograph Company and Mr. Andem, to movs for such uncondi- 


tional substitution for cause, and without prajudice to 
their contention that Mr, Camp had forfeited his claims | 
| to any compensation whatsoever. Mr. Melville is,doubtless | 
| inadvert ently,mistaken when he says that after these negotia= 
tions he in no way heard from me.’ These nesotiations towar 
a settlement hot having come to a head , tatooocogttinkmoohainn, 
| it was decided that I formally request a substitution from | 
Mr. Camp, which I proceedad to do by letter dated September 
| llth, 1905, in which I asked him (Camp) to sign a formal: 


stead; and X on the sams date I enclosed a copy of the letter 


to Mr. Kum Melville. I thereafter recived a letter bear- 


to 
substitution m@ my firm, as xmiekkaxx solicitors, in his 
ing date September 12th, 1905 from Mr, Melvillef in which 
he acknowledged the receipt of my lsttsr and expressed re= 
| gret that abssncees from the City on business engagements had 


| pravented him from continuing sx communicat tonbwith me tone 
cerning 


Mr, Camp's withdrawal. I enclose a copy of this | 


| letter, the sams being marked Fxhibit 15, 
These negotiations took place bsfore the arzu- 


ment of the appeal in the Circuit Court of Appsgals. The det 


ternination of ths Circuit Court of Appsals in favor of peti- 


in the way offoringing 
| km kockegy compulsory procesdings, as it was believed there 


| 
| 
| tioners herein has since ramoved this element of embarrassment 
| 
| 


waa danger of prejudicing ths main casg tharsby,. 
In ix xuwky km the affidavit of Mr. Louis Hicks, 
it is stated: (p. 1, fol. 3) | 
"That he had never been consulted as to the | 
| choice of attorneys to be substituted in ths place of | 
| fr, Camp," | 
| Mr, Hicks is mistaken in makings this statsamsnt. 


| 
| On August 22nd, 1905 Mr. Andem wrote me a ror 


| letter requesting me to act as solicitor, in place of Mr. 


| 
Camp. Upon that day or upon the subsequent day I am informed 
| 
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by Mr. Andem that he sent a copy of his letter ke kin in 


| 
| 
| 
| 


which hs so requested me to act as solicitor,to Mr. Hicks. 


Mr, Hicks,by lettsr dated August 25th, 1905, acknowledged 
the receipt of this letter, his answering lstter being her 
unto annexed, and marked Exhibit 16. 

On August 24th, 1905, I wrote to Mr. Andem, ac- 
cepting the appointment as solicitor, but stating that, of | 


course, I could not qualify formally as solicitor of recor 


order from ths Court, directing the substitution had been | 
obtained, 


As requssted by Mr. Andem I called upon Mr, 


until either Mr. Camp had consented to the substitution or jan 
| 
| 
| 
Hicks within a few days, to wit, on August 30th, 1905, and 
had a talk with him, lasting several hours, in which I con- 
ferred with him genésrally about the case and about the desir- 
ability of securing Mr. Camp's speedy withdrawal, and in | 
which I con@ulted with him as to the advisability of pro= | 
ceeding with the accounting in advance of a determination 

of the appeal. Mr, Hicks! attitude was in no way unfriendly 
at this interview, and he specifically approved of the sug- 
gestion that I take action to procure Mr, Camp's withdrawal 
from the case, the nsgotiations with Mr, Melville being 

at that time ponding, 


On pages 10 and 11 of Mr. Hicks! affidavit, he) 


refers to an occasion when he states that I gsaught to nai 
ths brief written by him and to have the name of my firm | 
added as counsel on ths briaf, The facts with respect 
to this incident, the refsrence to which might otherwise oe 
lead the Court, ars as follows: Mr. Tomlinson has been 
retained by Mr, Andem as weemekak counsel to take principal 
chargs of the argument of the appeal in the Circuit court o 
Appeals, on behal tpt the complainant-raspondent. Mr. Tom- 
linson had expressed the desire to Mr. Andem to sscure my 


assistance as well as that of Mr. Nicks in the preparation 


ee a 


J ea aes | 
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Andain and myself were presént, I stated that I and my fim | 
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of the brief upon this argument. At a conference in Mr, | 
Tomlinson's office, at which Mr. Tomlinson, Mr. Hicks, Mr. 
| 
| 


were willing to assist in ths preparation of ths brief if 
such assistance was desired by the other counsel, but that 
ws would not care to rsnder such assistance unless ths same 
received ths formal rscosnition of having our namgs appear) 
on the brief. The occasion for my saying this was, that 
Mr, Hicks had stated that hs had prepared a brief on the | 
appeal which was substantially finished, and that any fur-| 
ther discussion of the matter of preparing thes brief was 
idle as his brief was the only brisf that would be or could 
be adequate to the situation, With consid¢rable reluctance, 
Mr.Hicks' wishes w to have his brief adopted in toto worsg 
deferred to. . | 
I deny that the retainer of my firm in this | 
cass is in any way hostile to Mr. Hicks. At the time my 
firm accepted the rstainer to institute and conduct this 
proceeding, I had no r#gason to bulieve, and my firm had wel 
reason to believe that Mr, ticks would opposes this mot ion, | 
but xon thse contrary we had Mr. Hicks! assurancss contained 
in lsttsrs written by him to Messrs. Andam and Fahnsstock 
that it was impossibls for Mr. Camp to continue as solicitor 
in the case but that he, Mr, 'icks, did not consider hine| 
self free to move Mx for “Mr, Camp's substitution.«» »2ther 
ERRKKRR- I deny that this motion is in any way inspired | 


by or is incidental to, an attempt to finance this case 


or to psrmit of new financial intsrests to sntsr into it, 


| 
| 
i 


Now that Mr. Hicks has sesn fit to opposs the | 
application for the substitution of new monuszkx solicitors. 


in places of Mr, Camp, such opposition squarely raises the | 
| 
issue whether the New York Phonograph Company and Mr, Andem 


on the ons hand, or Mr, Nicks associata counsel, but at no | 
i he Ly 
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on tha other hand’ | 
time ical. have the right of nomination and selection | 


of a new solicitor, Weither “Mr, Andem nor mmy mt kee atta 
xkuxxxxt the New York Phonograph Company concedes Mr, Hicks! 
right to vsto their selection of ths new solicitor, Pursus 
ant to our original retainer, and renewsd instructions, | 
xxxx from petitioners, this motion is pressed for ths ewes 


stitution of deponent's firm for Mr, Camp as solicitor, | 
Sworn to bsfore me this | 
} 


ae of Ssptembsr, 1906, 
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Exhibit 15. 


New York, Sept. 12th, 1905. 


Messrs. Kohler & Kohler, 

42 Broadway, 

New York. 

Gentlemen: = 

Upon my return to the office thig afternnen 
after a four days' absence from the City 1 find your Suivet 
of yesterday. I very much regrot that this and other ab- 
sences from the City on business engagements havo prevente 


my continuing ere this the discussion with your Nr. Edgar 
J. Kohler to which you refer. Unfortunately I have to 
leavo again to-night for Elmira but expect to return on 
Thursday and then will try and get into communication with 
you. 

Hoping that you have not been inconvenienced, I 
remain with high regard, 

Feithfully, yours, 


HENRY MELVILLE. 
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Now York, Aug. 25, 1905. 


James L, Andem, Esq. 
140 Nassau Street, 
New York, 

Dear Sirt- 

I received a copy of a letter dated August 
22, 1905, written by you to Mr, Edgar J. Kohler, Kindly 
inform me whether you msan to stats that Mr. Camp has cone 
sented to the substitution of a solicitor in his place 
and stead. 

Very truly yours, 


LOUIS HICKS, 
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;SOUTHERN DISTRICT OF NEW YORK: 


Service of the 


was this day 
of the Clerk 


NNOGRAPH COMPANY, 


orwhich within is a copy, and of the foregoing Complainant 
i arb, 


notice is hereby admitted this i 
day of — *. 190%) Dated, 
; : -againste 
As TOMLINS( 
At 
THOMAS A. 


~ 
CONSENT and ORDER? 
7 STITUTION. 
TOMLINSON, TOMPKINS & TOMLINSON, 
? , _ Attorneys for’ Complainant, 
antes “eum 
35 WALL STREET, S 
. New Yorx Crry, } 
a NEw York. 
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Fol. 1 At @ Stated Term of the Circuit Court 

. \ of the United States, for the Southern! 
i District of New York, held at the 

Court Room in the st Office Building 

> | in the Borough of Ayyeitan, City of | 

| Ney,York, on the | 


day of July, 


"PRESENT: - | G VAG | } 

¥ HON : _ | ' 
Circuit Court Judge. 

| | H 

CoC CT HET RCT ETCHTS FV 60165 CHES CODES eK | 
a | NEW YORK PHONCGRAPH COMPANY, | 

Complainant, | | 

| -egeinst- | | 

Pa THOMAS A. EDISON, EDISON PHONOGRAPE | 


COMPANY, EDISON FHONOGRAPH WORKS 
and NATIONAL PHONOGRAFH COMPANY, 
Defendants. 


CHOOSHSS SEO EH ESCO oOo ESE E oO HES OEE SEES EEOK | 


g Upon resding and Nling the annexed consent dated 
the 28th day of Jume, 1907, signed by ELISHA K. CAMP, the 

| solicitor-of-record for the complainant herein, and the 

consent of the NEW YORK PHONOGRAPH COMPANY dated the 29th 

Gay of June, 1907, and upon motion of TOMLINSON, TOMPKINS & 


Phonograph Company, it is 


| 
| 
TOMLINSON, appearing herein on behalf of the New York 
| 
w ORDERED that TOMLINSON, TOMPKINS & TOMLINSON, of | 

| 


the Borough of Manhatten, City of New York, be and they 


hereby ere substituted as solicitors-of-record for the New 


1} 


titled cause in place of ELISHA K. CAMP. 
: ; fie 


| 
ad 7 3 | York Phonograph Company, the complainant in the above en- | 
{ 


‘ee 
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CIRCUIT COURT OF THE UNITED STATES, 
Southern District of New York. 


ee me ee ee ee me mee me oe ewe oe ee te x 


New York Phonosgraxsh Company, 
Complainant, 


-Vs- ; 


Thomas A, Bdison, Edison Phonograph 
Company, Edison Phonograph 
Works and National Phono- 
graph Compeny, 
Defendants. 


I, the undersigned, ELISHA K. CAMP, solicitor 
| of record for compleinant, New York Phonograph Company, 

| in the above entitled suit in equity, do hereby consent 

| that TOMLINSON, TOMPXINS & TOMLINSON, ESQUIRES, attorneys 
| and counsellors at law, of New York City, be substituted 
for me as solicitors of record for complainant in said 


| above entitled suit, md that an order to that effect may 


| be entered without notice. 


Dated New York June 28th, 1907.) 
—— *- 


{ 


R}. Wile 


‘ 


Folio l 


CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NE” YORK. 
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NEW YORK PHONOGRAPH COMPANY, " 
Complainant, " 


-against- : 


ia IN EQUITY. 
THOMAS A. FDISON, EDISON PHONOGRAPE u 


COMPANY, EDISON PHONOGR:PH YORKS a 
and WATIONAL PHONOGRAPH COMPANY, " 
Defendants. " 


TUTV VITO CIT IP ITE CEST PTE TL ON ETT VCE TR PITY VTE eee eee Tee ee ee ee eT Oe rete 


The New York Phonogreph Company, the complainant — 
in the above entitled suit in equity, does hereby consent 


that Tomlinson, Tompkins & Tomlinson, Esqs., attorneys and 


counsellors at law of New York City, be substituted as sol- ! 
icitors-of-reeord for the complainant in the above en- 
titled suit, in place of Flisha %. Camp, end that an 

order to that effect may be entered without notice. 


New York, June 29, 1907. 


1 a Nee Wot Khim eprott be 
“ N, Putas ly 


"ai “~p, ’ ; 
Ai liv fey itt hnpr 


STATE OF NEW YORK, ) 
COUNTY oF NEW YORK} 
On this lst dey of July, 1907, before me 
personally came H. M..FUNSTON, to me known, who, being 

by me duly sworn, did depose and say that he resided in the 
Borough of Manhattan, City of New York; that he is the vice- 
president of the New York Thonograph Company, the 

corporation described in and which executed the above 


instrument; that he knew the seal of said corporation; 


ear le 
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| 
| 
| 
i 


4 ‘thet the seal affixed to said instrument was the said 
i 


‘corporate seal; that it was so affixed by order of the | 
‘board of directors of the ssid corporation and that he 


‘signed his name thereto by like order. 


, he aaa 


7s 
te 
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CIRCUIT COURT OF THE UNITED STATES, 


Southern District of New York. 


NEW YORK PHONOGRAPH COMPANY 
Comp 


-Vs- 


NATIONAL PHONOGRAPH COMPANY imple aded 
with THOMAS A. EDISON, EDISON PHONO- 
GRAPH COMPANY and the EDISON PHONO- 


GRAPH WORKS, 


Defendants. 


ee ee ee ee Ee ee Oe ee Oe ee ee ee ee ee em ee me me ee ee 


ee eT en. 


Jainant, 


In Equity, 
No. 7719. 


SO 00 86 69 8 20 of &©8 28 28 08 2O G- 


PLEASE TAKE NOTICE that an order, cf which the within 


is a copy, will be presented fcr settlement by Honcrable 


John R. Hazel, United Statee Judre, on the third day of 


April, 1908, at 10 o'clock in the forenoon, by leaving the 


same With the clerk of the above entitled court at the said 


clerk's office. 


Dated New York, March 31, 1908. 


yeu 3d 
, Sa! te ge 4 
TOMLINSON, TOMPKINS & TOMLINSON, 


Solicitors for Complainant. 


Te Robinson, Biddle & Benedict, Esqs., 


Solicitors for defendant, 
79 Wall Street, 
New York. 


® Dit ; 


| 

{ 
of 
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At a Stated Term of the Cireuvit 
Court cf the United States for the 
Scuthern District of New York, held in 
the Court-Room in the Poss Office 
Buildine in the City ounty of 
New York, on the day of 
April, 1908. 


PRESENT: 
HON. JOHN R. FAZEL, 


U. Se Judzee 


NEW YORK PHONOGRAPH COMPANY, 
Complainant, In Equity, 
No. 7719. 
Order adjudging 
Defendant in 


contempte 


NATIONAL PHONOGRAPH COMPANY impleaded 
with THOMAS A. EDISON, EDISON PHONO- 
GRAPH COMPANY and the EDISON PHONO} 
GRAPH WORKS, 

Defendants. . 


eo 8 88 88 oe cf ef ee 28 FF #8 8F 


The motion of complainant, New York Phonceraph Comp- 
any, to attach defendant, Naticnal Phonorraph Company, its 
officers, etc. for contempt of court having come on te be 
heard before this Court pursuant te the order to show cause 
upon said motion, and having been arsued by Louis Hicks and — 
John C. Tomlinson, Esqs., of counsel for complainant, and by 
William J. Wallace and Charles Ls. Buckinrham, Esqs., of 
counsel for defendant, on the 30th and 3lst days of Octeber, 
1907; and the court, upon due deliberation and considerat ton 
of the order to show cause, affidavits, exhibits and briefs: 
presented in support cf and in opposition to said motion an@ 
of the record of the proceedings theretofore had in the 
cause, having found that defeniant, National Phenorraph 
Company, violated the Writ of injunction of this court iesned 
on March 26, 1906, pursuant to the decree therefor of this 
court, entered herein Mey 2, 1905,and served on defendant on 
March 27, 1906, in that said defendant after service and 
notice of said injunction sold and used, and caused to be | 


i 


sold and used, and made, sold and licensed for use, phono-_ 


nt on Raymond R. Wile 
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be 


York, containing or made ace*rding to the inventions =a 
improvements made by Thomas A-Edison during the period prior. 
to February 18, 1896, of the followinre named patents, te 
wit: Patents Nose 484,582, dated October 18, 1892; 414,760, 
of November 12, 1889; 430,274 and 430,278, of June 17, 1890; 
448,780, of March 24, 1891; 465,972, of December 29, 1591; 
484,583 and 484,584, of October 18, 1892; 499,879 of June 


20, 1893; 513,097, of January 23, 1894; and 713,209, of 
November 11, 1902, in violation of the provisions of and of 


the rishts sf complainant, New York Phonograph Company, 
under certain contracts. as extended referred to in said de- is 
cree and Writ of injuncticen; and it appearing te the court 
from the evidence before it that the sum of One thousand 

Five hundred Dollars (#1500) is a proper sum to be paid by | 
defendant to complainant as compensation for expenses in- 
curred ty complainant in the presecntion of said motion, and 
defendant, National Phonosraph Company, being guilty cf an 
intention: vieLation of the said writ of injunction granted on 
March 26, 1906; 

And defendant, National Phonssraph Company, having 
moved for a re-hearing upon the questi on whether the opinion 
of the court should not be amended, modified or changed by 
erasing, elinminating or modifying the following statement 
and finding, to wits 

"The defendant also continues to Wronge 

fully use patent No. 713,209, issued November 

11, 1902, subsequent to the insolvency of com- 

plainant's licensor. Such invention was held te 

have been made in 1888, as appears from the de- 

cision of the Circnit Ceurt of Anpeals in Nation- 

al Phonocraph Co. ve Lambert (142 Fed. Rep. 164)" 
and for such other and further relief in the premises as to 
the Court may seem proper, and said motion for re-heering 
having come on to be heard before this Court pursuant to the 
order to shew cause therefor and having been argued by 
William J. Wallace and Charles L. Buckingham, Feqs., of 
counsel for defendant, and by Louis Hicks, Esqe, of ceunsel 
for complainant, on the 12th day of March,1908; and the 


Court, upon due deliberaticn and consideration of the order. 
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te show cause, affidavits, exhibits and briefs presénted in 


support of and in opposition to said motion for re-hearing, 
having filed an opinion holding that for the reasons therein 
stated said mution for re-hearing should be denied; 

Now, on motion of complainant, New York Phenograph 
Company, it is ORDERED, ADJUDGED AND ORCREFD as follows;- 

First: That said motion for re-hearing be, and the 
same hereby is, dented; 

Second: That the said Netional Phonograph Company is 
in contempt of ccurt for having violated, as aforesaid, the 
said writ of injunction which was issved on March 26, 1906, 
under the decree of this Court entered May 2, 1905, and which 
was served on defendant on March 27, 1906, and that a fine be 
and hereby is imposed upnon the said National Phonorraph Comp- 
any of Two thousand Five hundred Dollars ($2,500), to be 
paid Within sixty days from Iebruary 21, 1908 as follows; 

One thousand Five hundred Dellars ($1,500) te complainant or 
its counsel and One thousand Dollars ($1,000) to the clerk 
of this court, said One theueand Dollars ($1,000) to be turned 


i 
i 


over and paid by said clerk to the United States; an ie 


hird: That if within sixty days from February gues) 
1908, defendant, National Phonograph Company, appeals here- 
from, by Writ of error cr otherwise, to the United States | 
Circuit Court of Appeals ter uke Secand Gir eu it and eheli e'| 
good and sufficient bend, to be approved by said clerk to | 
secure the payment of said fine, the collection of said fine. 
and all proceedings therefor,by attachment or otherwise, 
shall be stayed until the determination of the Circuit Court) 
of Appéals upon such appeal, provided, however, that the said 


appeal shall be prosecuted Within a reasonable time. 


U. S. Judged. 
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